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Current Lopics. 

A decision which settles many questions 
long in dispute as to the liability of banks for 
frauds rendered possible by contributory 
negligence on the part of depositors has just 
been handed down by the New York Court 
of Appeals in De Frees Critten v. Chemical 
National Bank. 

The facts of the case are substantially these: 
A business house depositing with the Chemi- 
cal National Bank of New York was victim- 
ized by its confidential clerk, who systemati- 
cally raised checks and appropriated the 
excess to his own use. He had charge of the 
firm’s books, had been accredited to the bank 
as its representative, and otherwise occupied 
a relation to it which warranted the bank in 
assuming that he acted by authority in all that 
he did. His manipulation of checks extended 
over a period of some two years, during 
which time the deposit-book of the firm was 
Written up no less than twelve times and the 
vouchers in the form of paid checks returned. 
On the discovery of the defalcation the firm 
brought suit against the bank for the amount 
of their losses on the raised checks and ob- 
tained judgment in the lower courts for the 
amount of their claim. This has now been 
reversed by the Court of Appeals, which holds 
that for the depositor to have made no exami- 
nation of his accounts and no comparison of 
returned checks with the stubs, when such 
examination would have revealed the altera- 
tions, was such negligence as excuses the 


leaves the depositor no recourse. It would 
seem that this decision is entirely fair and 
establishes by law a much more equitable 
business method than was embodied in the 
older decisions in this State. Under it the 
duty of verifying the balance and examining 
the vouchers returned, and giving notice to 
the bank of any discrepancies, within a reason- 
able time, is placed upon all depositors of 
banks in this State. It should be added, per- 
haps, that despite the announcement of these 
principles, favorable to the bank, the final 
decision was against the bank in the case of 
all, except a few of the checks, because it was 
shown that early in the history of the trans- 
actions the bank teller noticed that one of the 
checks had been altered, and a different 
amount written in upon an apparent erasure. 
He called the attention of the plaintiff's clerk, 
Davis, to the condition of the check, and ac- 
cepted his explanation and a receipt for the 
money. This act was held to be grossly negli- 
gent on the part of the bank, and, the court 
continues: “That Davis was able to success- 
fully continue from this time to his arrest a 
series of forgeries was as fairly attributable 
to the folly of the bank in paying to a clerk 
a check of his employer’s which had been 
plainly altered, without making any inquiry 
as to the reason or authority for the altera- 
tion, as it was to any carelessness of the plaint- 
iffs in failing to detect the alteration when the 
checks were returned to them from the bank. 
Since we have held that the question in the 
case was not one of ratification or estoppel, 
but that the liability of the plaintiffs to the 
bank was solely for the loss caused by their 
negligence, it is a complete answer to the de- 
fendant’s claim that its own negligence con- 
tributed to the loss.” 





The Court of Appeals has just wrestled 
with the knotty question to what extent one 
may enjoy, unhindered and unmolested, the 
“right of privacy,” and has decided, in effect, 
that there is no such right. The case in point 
was that known popularly as the “ flower of 
the family case,” and concerned the right of 
a business firm to use a young woman’s pic- 
ture for the purpose of advertising its product, 





tank for having paid the raised checks, and 
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M. Robertson, of Rochester. Although the 
likeness was unnamed, it was so good as to be 
easily recognizable by the lady’s friends and 
acquaintances. Miss Robertson secured a 
verdict in the Supreme Court, Mr. Justice 
Davy holding that a woman’s beauty is her 
own inviolate property and not a_ public 
material for advertisers, and that it tended to 
outrage a woman’s privacy and to injure her 
character and reputation for the portrait to be 
posted conspicuously in public places. The 
case was conceded by the Court of Appeals to 
be quite novel, and, while it did not deny the 
above reasoning, it, by a majority vote, practi- 
cally dismissed the complaint on account of 
the larger principles involved and the danger 
of establishing a troublesome precedent. 


Justice Parker says: 


“The so-called right of privacy is, as the phrase 
suggests, founded upon the claim that a man has 
the right to pass through this world, if he wills, 
without having his picture published, his business 
enterprises discussed, his successful experiments 
written up for the benefit of others, or his eccen- 
tricities commented upon, either in hand bills, cir- 
culars, catalogues, periodicals or newspapers, and 
necessarily that the things which may not be writ- 
ten and published of him must not be spoken of 
him by his neighbors, whether the comment be 
favorable or otherwise. 

“While most persons would much prefer to have 
a good likeness of themselves appear in a responsi- 
ble perodical or leading newspaper rather than upon 
an advertising card or sheet, the doctrine which the 
courts are asked to create for this case would apply 
as well to the one publication as to the other, for 
the principle which a court of equity is asked to 
assert in support of a recovery in this action is that 
the right of privacy exists and is enforceable in 
equity, and that the publication of that which pur- 
ports to be a portrait of another person, even if 
obtained upon the street by an impertinent individ- 
ual with a camera, will be restrained in equity on 
the ground that an individual has the right to pre- 
vent his features from becoming known to those 
outside of his circle of friends and acquaintances. 

“An examination of the authorities leads us to 
the conclusion that the so-called ‘right of privacy’ 
has not as yet found an abiding place in our 
jurisprudence.” 


The court also reasoned a little farther, 
referring to the possibility of preventing the 
use of a “word picture” describing some in- 
dividual who might object. Thus the court 
thought a writer might be held liable for 
drawing a character study of which some 








=== 


person might claim to be the original, The 
expediency of the decision is, perhaps, not to 
be doubted; at the same time it may lead to 
other results quite as discommoding and yp. 
pleasant. For example, what is now to pre 
vent some enterprising manufacturer from 
using the learned chief judge’s picture on 
brand of cigars and calling it “ The Chief Jus. 
tice,” or another from getting “In the Vann,” 
or another from using the expression “Love 
and Haight,” or another from utilizing in 
some equally ingenious way a “ Bartlett 
Pear?” Other combinations might be sug- 
gested, but these will suffice, perhaps, to show 
the possibilities that have not been averted 
by the refusal to recognize the so-called 
“right of privacy.” 


Lewis M. Haupt, formerly a member. of the 
Nicaragua and Isthmian Canal Commission, 
asks, in an article in the July number of the 
North American Review, “ Why is an Isth- 
mian Canal not Built?” Mr. Haupt signed 
the supplemental report of the Isthmian Canal 
Commission declaring in favor of Panama, 
although he thought the Nicaragua route the 
better of the two, his reason for doing so (as, 
at his request, it was recorded in the minutes 
of the Commission) being to avoid throwing 
an obstacle in the way of the construction of 
some waterway between the Atlantic and the 
Pacific. He states at length the grounds of 
his opinion that the Nicaragua route is 
preferable to that of Panama: 


“The problem is not merely concerned with the 
cost of traversing the isthmus from sea to sea, but 
with the total cost of the movement from port to 
port; hence, it is a delusion to assert that because 
the Panama route is but forty-nine miles long and 
the Nicaragua is one hundred and eighty-three, the 
former is the better, since that statement omits 
entirely the greater length on the sea route by 
Panama for about three-quarters of the traffic, the 
presence of the lake and river which compose more 
than half of the waterway through Nicaragua, and 
the still more important fact that the general di- 
rection of this route lies along the most direct line, 
while at Panama it is almost at right angles thereto. 
Moreover, there is the insuperable meteorological 
disadvantage attaching to the Panama route, due to 
position, since the southern route lies in the region 
of equatorial calms which debar sailing vessels from 
access to Panama, without great expense for tow: 
age, while the northern location lies in the region 
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of the trade winds, which also contribute greatly 
to the salubrity and comfort of this transitway. To 
meet the objection due to the ‘doldrums’ in 
Panama bay, it is urged that the sailing vessel is 
doomed to be superseded by steamers. The present 
outlook would not seem to justify such a conclusion, 
since more than half of our registered tonnage is 
sail, and the tendency is strongly towards larger 
schooner-rigged craft.” 





The Court of Appeals has sustained Gov- 
erner Odell in removing Charles Guden as 
sheriff of Kings county, and appointing Nor- 
man S. Dike as his successor, as we expected 
it would. It was not shown at the investiga- 
tion held before the governor that Sheriff 
Guden had made an agreement with Michael 
]. Dady to the effect that he would turn over 
all of the moneys received by him in excess 
of a stipulated amount (as had been charged), 
but it was established by evidence that Sheriff 
Guden had made an illegal agreement with 
one Bert Reiss prior to taking office, and 
that he had taken a false oath. Governor 
Odell regarded this as sufficient to warrant 
Guden’s removal, and he did remove him, 
appointing Mr. Dike as his successor. The 
Court of Appeals holds that the power of re- 
moval of county officers is an executive, not 
a judicial, power, and that as such it was in- 
tended to be invested exclusively in the gover- 
nor. Justice Parker, who wrote the opinion 
of the court, clearly showed the intent of the 
framers of the Constitution by copious refer- 


ences to the debates of the Constitutional | 


Conventions of 1821 and 1846. Without go- 
ing into the merits, the Court of Appeals 
makes it clear that, as the charges made 
against Sheriff Guden were sufficient, in its 
opinion, to confer jurisdiction, and, as the 
governor is given by the Constitution power 
to remove, there was no ground for interfer- 
ence on the part of the courts. 


. The question of the right of a woman to 
Practice law in Maryland is settled in the 
opinion of Chief Justice McSherry in the case 
entitled In re Maddox (so Atl. Rep. 487). 
The court holds that the right to practice law 
is not a natural right, inherent in every one, 
but is dependent upon legislative authority. 
He points out that the Constitution provides 


|that any male citizen of Maryland possessing 
| specified qualifications might be admitted to 
practice. The amendment of 1898 changes 
'the method of admission, but makes no 
|change in the class of persons entitled to 
admission. Considerable stress was laid upon 
| the fact that the Code declares that the mascu- 
| line gender includes all genders except where 
| such construction would be absurd or unrea- 
sonable. The court holds, however, that since 
women are not eligible to practice law at the 
common law, and statutes in derogation 
thereof are to be strictly construed, this article 
of the Code cannot be construed to mean an 
authorization for the admission of women. 
The court further holds that the article of the 
Code providing for the admission of members 
of the bar of other States under certain condi- 
tions cannot extend to the admission of 
women who are members of the bar of other 
States; for when that section provides for the 
admission of lawyers from other States, it 
means such lawyers as are entitled to admis- 
sion under the Maryland law. 
——— 


LABOR LEGISLATION; ITS SCOPE AND 
TENDENCY. 


Labor is the chief, if not the only source of 
wealth; and the predominancy of that class of 
American society popularly known as laborers and 
the manifold destinies within its grasp may well make 
the fortunes of this increasing power of grave im- 
portance to the State. 

It is essential to the well-being of the community 
that this class receive from the law the protection 
which its importance commands A degraded indus- 
trial system superinduces, nay, inevitably fosters 
| and produces, a degraded social system, and impairs 
the efficacy of the entire polity. Moved by these 
considerations and impelled by the exigencies of the 
hour, it is not strange that much injudicious legis- 
lation, promulgated by enthusiastic and not over- 
prudent men, has found its way into the statutes of 
he various States. 

Consonant to the spirit of universal liberty, mighty 
waves of popular feeling have played conspicuous 
| parts in American legislation. In the middle of the 
| nineteenth century, popular feeling was so exceed- 
|ingly friendly toward railways, and in aid of such 
enterprises the people not unwillingly, but rather 
|eagerly, voted upon themselves vast debts, pursuant 
|to ill-advised legislation, in support of such enter- 


| prises, many of which later when the popular enthu- 


| siasm abated, were never cancelled but by repudia- 
|tion; and the close of that century witnessed an 
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equally unfriendly popular feeling, not alone toward 
railways, but toward corporations of every class (1). 

The principles of American organic law are or- 
dained to “secure the blessings of liberty to our- 
selves and our posterity,” recognize the equality of 
men before the law and deny the omnipotence of 
the legislative branch of government. Under our 
institutions, liberty is not a matter of grace, but a 
thing of absolute and undeniable right. 

In obedience to the old and familiar maxims, 
“ sic utere tuo ut alienum non laedas” and “ salus 
populi suprema lex,’ every one who enters society 
does, and must ex necessitate, surrender a portion of 
what may, for want of a better term, be denominated 
his natural rights; but this limitation is only an ex- 
tension of his rights (2). The good of the whole is 
the supreme good, for from this comes the greatest 
good to the individual. If one may exercise an un- 
limited and uncontrolled dominion over his property 
and an absolutely unrestrained freedom of conduct, 
regardless of the claims of society, to this extent are 
the rights of others imperiled and infringed; and 
what may seem a broader liberty is really not liberty 
at all, but a license for the perpetration of wrong 
and oppression. Liberty and the rights of property 
are more securely and more wisely guarded when 
every member of the community recognizes the tan- 
tamount right of every other member of the civic 
organization, and regulates his conduct and exercises 
his rights in conformity thereto. 

With a satisfaction of these demands upon the 
individual, however, society must be satisfied; for, 
although recognizing the breadth of the police power 
and its efficacy, we have seen fit to circumscribe 
the possibility of inordinate requisitions by provisions 
in the fundamental law which may not be contra- 
vened by the whim or caprice of those who, per- 
chance, may be “ drest in a little brief authority.” 

No State shall pass any law impairing the obli- 
gation of contracts, nor “ deprive any person of life, 
liberty or property without due process of law; nor 
deny to any person within its jurisdiction the eyual 
protection of the laws.” The Constitutions of the 
respective States usually provide that the legisla.ure 
“shall not grant to any citizen, or class of citizens, 
privileges or immunities which, upon the same ternis, 
shall not equally belong to all citizens,” and “that 
no local or special laws shall be passed where a gen- 
eral law can be made applicable” (3). 

The salutary purpose of these and similar pro- 





(1) See a discussion of this subject in Dillon’s, The 
Law of Municipal Bonds. 

(2) State v. Noyes, 47 Me., 211; Commonwealth v. 
Alger, 7 Cush., 58; Thorpe v. Rutland, etc., R. Co., 27 
Vt., 140; New Orleans, etc., Co. v. Hart, 40 La. Ann., 
474; 4 Blackstone’s Com., 162; Tiedman’s Lim. of the 
Police Power, sec. 1; 18 Am. & Eng. Ency. of Law (ist 
ed.), p. 739, et seq.; Cooley’s Const. Limitations (6th 
ed.), p. 704, et seq. 

(3) Const. of Indiana, sec. 23, art. 1; Const. of Illi- 
nois, sec. 22, art. 4; Const. of New York, sec. 18, art. 
3; Const. of Iowa, sec. 6, art. 1; Const. of Kansas, sec, 
17, art. 2. (Such provisions are found in almost every 
State Constitution. These cited serve to illustrate). 





—— 
visions is io safeguard private rights and Prevent 
unjust discriminations. Their beneficence js not 
confined to a favored few, but, ex vi termini, they 
extend to and protect alike the humblest and the 
mightiest, the one not more than the other, 

Legislation discriminating adversely against the 
employer of classes of labor, and purporting to dis. 
criminate in favor of the employe is, indeed, a recent 
innovation in American statute law, emanating from 
societies of organized labor, though, as previously 
suggested, other social forces have effectually con. 
tributed to this end. 

The usual objections to this class of legislation are; 
First, it is not a valid exercise of the police power 
of the States, as limited by the State and Federal 
Constitutions ; second, the legislative basis of classi- 
fication is an improper one in, contravention of 
constitutional principles. 

The right of a State to interfere with the private 
relations of employer and employe, to make, modify 
or prescribe the labor contract, if it exists, must arise 
from its police power. But, in general terms, the 
police power of a State comprehends only the pro- 
tection of the public health and morals, the safety 
and good order of the community, and its internal 
affairs (4). It affords no ground for the invasion 
of private right for other purposes, and the imposi- 
tion of unwarranted burdens having no relation to 
the public necessities. 

It is the privilege and, indeed, it is the duty of the 
State to make and enforce such regulations as may 
be necessary to the protection of the health and 
safety of her citizens, and adequate to the protection 
and purification of the public morals; she has no 
higher prerogatives, and the courts in England and 
America have always considered such legislation not 
only proper, but indispensably necessary. Of course, 
the State must take notice of active social forces, of 
conditions as they are, and limit the cravings of those 
so “ greedy of filthy lucre” as to sacrifice the health 
of honest toilers to the attainments of their own per- 
nicious ends (Tied. Lim. Police Power, p. 181); 
but the police power being exercisable by the legis- 
lature, principles of the fundamental law here limit 
the exercise of such power, as in any other action 
within the province of that department (5). 

Under the guise of the police power, legislatures 
have assumed to regulate and prescribe the number 
of hours which one may labor during a given period, 
invading alike the guaranteed liberty of the employer 
and employe. 

The organic law of every State declares as af 
inherent one, the right of every man to acquire and 
enjoy property; but this is merely a constitutio 
recognition of a right which existed long before Con- 
stitutions were framed; such provisions are but the 





(4) See cases cited in Note 2. : 

(5) Tiedman’s Lim. of the Police Power, sec. 2; B 
Am. & Eng. Ency. of Law (ist ed.), p. 742; In re 
Jacobs, 98 N. Y., 98, 108; People v. Gilson, 109 N. Y. 
389, 398; In re Wilshire, 103 Fed. Rep., 620; Mugler ¥. 
Kansas, 123 U. S., 623, 661. 
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reflections of those immutable principles upon which 
all popular government has its support and may have 
been inserted ex abundanti cautela. 

Contracting parties should be left free to make 
such contracts as they may deem proper, unless the 
public has an interest in the subject matter of the 
contract, or some regulation becomes necessary to 
prevent injurious consequences to others. 

Labor beyond what is merely normal exercise, is 
injurious to the health of the individual; but under 
provisions such as are common to American consti- 
tutions, the legislature has no power to define the 
number of hours which one may labor during a given 
period when this is taken as a fact segrated from all 
others(6). If the State may prescribe the number 
of hours which one may labor, during a given period, 
in an underground mine, may she not also prescribe 
the-number of hours during which the lawyer may 
“labor” in the preparation of his brief, the number 
of calls which the physician may make, and the num- 
ber of acres of corn which the farmer may cultivate 
in a given period of time? 

If one in his industrial or professional pursuits is 
willing to sacrifice a degree of health to the attain- 
ment of laudable ends, the State can not restrain him; 
no public interest, in the legal sense, is jeopardized 
by the impairment of his health. The police power 
does not comprehend the protection of one from the 
consequences of his own indiscretions. The true 
limitation is that, one shall exercise his rights in such 
manner as not to interfere unduly with the rights of 
others. “Any law which goes beyond that principle, 
which undertakes to abolish rights, the exercise of 
which does not involve an infringement of the rights 
of others, or to limit the exercise of rights beyond 
what is necessary to provide for the public welfare 
and the general security, cannot be included in the 
police power of the government. It is a governmental 
usurpation, and violates the principles of abstract 
justice as they have been developed under our repub- 
lican institutions” (7). 

The laborer is neither a non compos nor a ward of 
the State; he needs not the guidance or advice of the 
legislature as to the number of hours which he shall 
work, what he shall eat and drink, or the style and 
cut of his working clothes. He is at libefty to choose 
his own occupation and must judge for himself of 
his physical ability to perform such work for any 
period of time and should contract with his employer 
with particular reference thereto as they may deter- 





(6) In re Morgan, 26 Colo., 415; S. C., 58 Pac., 1071; 
8. C., 47 L. R. A., 52; In re House Bill, 21 Colo., 27; S. 
C., 39 Pac., 431; Low v. Rees Printing Co., 41 Neb., 
17; 8. C., 59 N. W., 362; S. C., 24 L. R. A., 702; Re 
J. C. Cubach, 8 Cal., 274; 8S. C., 9 L. R. A., 482; S. C., 
% Am. St. Rep., 226; S. C., 24 Pac. Rep., 737; Seattle v. 
Smith, 22 Wash., 327; S. C., 60 Pac., 1120; People v. 
Orange Co., etc., Co., 75 N. Y. Supp., 510; Wheeling, etc., 
R. Co. v. Gilmore, 8 Ohio Cir. Ct., 658; Ritchie v. The 
People, 155 Ill., 98; Com. v. Perry, 155 Mass., 117; S. C., 
%N. E., 1126; In re Jacobs, 98 N. Y., 98; S. C., 50 Am. 
Rep., 636. See, contra: People v. Lochner, 76 N. Y. 


(7) Tiedman’s Lim. of the Police Power, sec. 2. 


mine by their agreement to be mutually most advan- 
tageous. The right to contract has been held to be 
both liberty, and a property right; it is a means of 
acquiring and enjoying property, and an unwarranted 
impairment of the right is a taking of property with- 
out due process of law. Liberty comprehends much 
more than mere freedom from physical restraint, for 
this is the minutest difference between the freeman 
and the slave. It is a travesty to deny the right, the 
liberty of one to exercise his faculties as he may 
choose, and as he may be able most advantageously 
to do. 

Not all laws which limit the number of hours 
which a class of laborers may labor during a given 
period are unconstitutional, as being beyond the 
police power, for peculiar conditions may make such 
a reegulation an eminently proper one. Not all em- 
ployes are similarly situated; there may be important 
differences in the nature of the work to be performed, 
the place of performance, or in the class of employes 
which perform the service. The police power may 
justify a law which limits the working day of women 
and children engaged at employment in a factory, 
while a law which limits the number of hours which 
men may labor on a farm would, perhaps, be an un- 
warranted act, resting upon no reason of which the 
law can take cognizance (8). 

The second clause of section 6, article 16, of the 
Constitution of Utah provides that “the legisla- 
ture shall pass laws to provide for the health and 
safety of employes in factories, smelters and mines.” 
Under such a provision it was held by the Supreme 
Court of Utah (9) that a statute limiting the period 





of employment of workingmen in smelters and 
| underground mines to eight hours per day, except 
| in cases of emergency where life or property is in 
| imminent danger, was a law “ calculated to protect 
| the health of such laboring men,” and not beyond 
| the power which the people of the State, through 
| their Constitution, had declared their legislature 
| shall” exercise; and not in conflict with the 
| fourteenth amendment of the Constitution of the 
| United States. The Supreme Court of the United 
| States (9 1-2) affirming these decisions of the Utah 
| court, Mr. Justice Brown speaking for the court, 
| said: “ We have no disposition to criticise the many 


| authorities which hold that statutes restricting the 
| hours of labor are unconstitutional. Indeed, we are 
| not called upon to express an opinion upon this 
subject. It is sufficient to say of them that they 
| have no application to cases where the legislature 
had adjudged that a limitation is necessary for the 
preservation of the health of employes, and there 


are reasonable grounds for believing that such de- 





(8) Com. v. Beatty, 15 Pa. Sup. Ct., 5; Com. v. Hamil- 
ton, etc., Co., 120 Mass., 388. But see contra: Ritchie 
v. The People, 155 Ill. 98. 

(9) State v. Holden, 14 Utah, 71; 8S. C., 37 L. R. A., 103; 
State v. Holden, 14 Utah, 9; S. C., 37 L. R. A., 108. 
See Laws of Utah, acts of 1896, sec. 1, p. 219. 

(91-2) Holden v. Hardy, 169 U. S., 366, 397-398; S. C., 
18 Sup. Ct. Rep., 383; 8. C., 42 Law Ed., 780. 
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termination is supported by the facts. The question 
in each case is whether the legislature has adopted 
the statute in the exercise of a reasonable discre- 
tion, or whether its action be a mere excuse for an 
unjust discrimination, or the oppression or spolia- 
tion of a particular class.” Both courts held such 
enactments to be a valid exercise of the police 
power of the State. 

While this constitutional provision of Utah may 
be but little more than a declaration of the 
police power, which exists without it, yet when 
construed with other provisions of its Consti- 
tution, somewhat peculiar and distinctive in this 
regard, the policy of the State is very different 
from that of most States of the American Union. 

Such a provision as the one above mentioned may 
be said to be a limitation upon usual constitutional 
provisions, and this fact must be considered before 
Holden v. Hardy is received as authority or argu- 
ment in any other jurisdiction in favor of such 
legislation. A provision of a State Constitution can- 
not, of course, defeat any of the limitations imposed 
by the federal Constitution, the supreme law of the 
land, and the case is, therefore, authority in favor 
of such legislation under federal limitations. 

One who engages in a business affected with a 
public interest, devoting his property to a public use, 
may be said to grant to the public an interest in such 
use, which may become a subject of peculiar regula- 
tion by the State (11). ‘hus, railways may be said 
to be property of this nature; and, therefore, a law 
which prescribes the number of hours in a given 
period which the employes of such a company may 
labor in the operation of its trains is perhaps a 
valid one, having for its aim the safety of the 
public (12). 

Although the State may not regulate arbitrarily 
without reference to the health, morals or safety of 
the public, the number of hours to constitute a day of 
labor and forbid contracts of employment for a day 
consisting of a different number of hours, there 
occurs no reason to us why the legislature may not 
prescribe that, where the parties have not, by their 
contract, fixed a different unit of time a particular 
number of hours shall constitute a day of labor (13). 
Such an enactment is analogous to laws prescribing 
standards of weights and measures which have been 
considered valid laws “from time whereof the 
memory of man runneth not to the contrary.” 

In this category falls another class of legislation, 
namely, that having reference to the manner of per- 
forming the service, the basis of compensation and 





(il) Munn v. Illinois, 94 U. 8., 113; State v. Peel 
Splint Coal Co., 36 W. Va., 802-811; People v. Lochner, 
76 N. Y. Supp., 396, 399. 

(12) Munn vy. Illinois, supra; People v. Phyfe, 136 
N. Y., 54; 8. C., 2 N. E., 978; 8S. C., 19 L. R. A, 941. 
(A case which does not decide this point, but intimates 
this is true.) See Wheeling, etc., R. Co. v. Gilmore, 
8 Ohio Cir. Ct., 658, 664-667. 

(13) People v. Phyfe, supra; McCarthy v. York, 98 
N. Y., 1; United States v. Martin, 94 U. S., 400; Brooks 
v. Cotton, 48 N. H., 50; Luske v. Hotchkiss, 37 Conn., 
219. 





——. 
the medium of payment. This class of legislation 
has usually singled out mining and manufacturing 
companies and their employes as the objects of its 
supervisory control. There may be, in some cases, 
some reason for limiting the number of hours of 
employment, but it is difficult to see how the police 
power justifies such legislation as that above men. 
tioned (14). 

Speaking against a law of this kind, the Supreme 
Court of West Virginia said: “The property which 
every man has in his own labor, as it is the original 
foundation of all other property, so it is the most 
sacred and inviolable. The patrimony of the poor 
man lies in the strength and dexterity of his own 
hands; and to hinder him from employing these in 
what manner he may think proper, without injury 
to his neighbor, is a plain violation of this most 
sacred right. It is equally an encroachment both 
upon the just liberty and rights of the workman and 
his employer, or those who may be disposed to em- 
ploy him, for the legislature to interfere with the 
freedom of contract between them, as such interfer. 
ence hinders the one from working at what he thinks 
proper and at the same time prevents the other from 
employing whom he chooses” (15). 

An act which prohibits persons sui juris from 
agreeing upon a medium of payment, neither involy- 
ing fraud nor tending to injure the public, is in plain 
violation of the fourteenth amendment as a depriva- 
tion of both liberty and property without due process 
of law. The welfare of the community does not 
demand that scrip shall not be given in payment of 
wages more than public policy demands that a horse 
shall be exchanged only for cash, and not for another 
horse (16). 

Contracting parties deal at arms’ length and their 
interests are always antagonistic, each seeking te 
obtain an advantage over the other. The business 
of the law in this regard is to prevent fraud and 
over-reaching by unfair means, and not to deprive 
one of any legitimate profit that may accrue to him 
in this exchange of labor for a price (17). It cer- 





(14) San Antonio, etc., R. Co. v. Wilson, 4 Tex. Civ. 
App., 565; Braceville Coal Co. v. People, 147 IIL, 66; 
Commonwealth v. Perry, 155 Mass., 117; 8S. C. 
L. R. A., 325; State v.. Goodwill, 33 W. Va., 179; 8. C, 
10 S. E., 286; S. C., 6 L. R. A., 621; State v. Fire Creek 
Coal Co., 33 W. Va., 188; 6 L. R. A.. 359; 10 S. E., 288; 
Godcharles v. Wigeman, 113 Pa. St., 431; 6 Atl. Rep. 
354; Millett v. People, 117 Ill., 294; Baker v. Portland, 
5 Sawyer, 566; Ramsey v. People, 142 IIll., 380; In re 
Preston, 63 Ohio St., 428; S. C., 59 N. E., 101; 8. C, & 
Am. St. Rep., 642; Commonwealth v. Brown, 8 Pa. Sup. 
Ct., 339; Harding v. People, 160 Ill., 459; S. C., 43 N. E, 
624; S. C., 52 Am. St. Rep., 344; Cooley’s Const. Limita- 
tions, p. 745. Contra: Hancock v. Yaden, 121 Ind., 366; 
23 N. E., 254; 6 L. R. A., 576; State v. Peel Splint Coal 
Co., 36 W. Va., 802; 15 S. E., 1000; S. C., 17 L. R. A., 38; 
State v. Wilson, 61 Kan., 32; S. C., 58 Pac., 981. 

(15) State v. Fire Creek Coal Co., supra. 

(16) State v. Loomis, 115 Mo., 307; State v. Haun, 
61 Kan., 146; S. C., 59 Pac., 340; 47 L. R. A., 369; State 
v. Goodwill, supra; Frorer v. People, 141 Ill, 171; 3 
N. E., 397; 8S. C., 16 L. R. A., 495; Ritchie v. People, 
155 Ill., 98; S. C., 40 N. E., 454; S. C., 299 L. R. A, ® 

(17) Tiedman’s Lim. of the Police Power, sec. 1% 
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tainly is a misguided sympathy that seeks to justify 


and mediocrity of fortune, that makes such legisla- 


such legislation upon the social inequalities of the | tion tolerable. 


race, in disregard of principles which enable a legis- | 


Organized labor may need protection from its own 


lature to deprive one of what is, to Americans at | power, for, the assertion of a false principle to en- 


least, most dear. Social inequalities have their origin 
in differences which legislation cannot eliminate. 
Economy and business sagacity cannot be supplied 
by a legislature where nature has failed to give, and 
perseverance, industry and practice have failed to 
cultivate them. 


Another class of this so-called labor legislation con- 
sists of enactments prescribing the time of payment 
of laborers’ wages and granting unusual remedies for 
the collection thereof. 

When wages have been earned they become a 
credit of the wage-earner; what was before the rela- 
tion of only employer and employe has now become 
that of debtor and creditor. A law giving an 
employe a special remedy for the enforcement of his 
demand, different from and superior to other credit- 
ors of the same debtor, is, it seems to us, conspicu- 
ously opposed to that absolute equality which 
pervades American institutions, and cannot be a 
valid exercise of the police power. On this proposi- 
tion, however, the authorities are in conflict (18). 


In an opinion holding unconstitutional a law of 
this nature, the Court of Appeals of Texas said: “If 
the legislature, for the purpose of enforcing the pay- 
ment of employes’ wages, can pass a law like this, 
imposing twenty per cent on the amount due, does 
it not imply a power to make it ten times the amount 
claimed? If, then, legislative power exists to pass 
such a law as this, on the same principle why can the 
legislature not apply it to any simple debt, and, if 
on demand of the creditor the debtor fails to pay by 
a given time fixed by the legislature, make him pay 
double or treble the amount accordingly as the 
legislative enactment may direct? Whatever the 
object of such legislation, it eventuates in a decree 
taking property from one person and giving it to 
another” (19). 

Such laws emanate from the nondescript principle 
of paternalism, quite out of harmony with the spirit 
of popular liberty, and not very different from despot- 
ism. It introduces into American society a factor 
greatly to be deplored, and invclves the application 
of a principle which, if applied to the same class 
with equal but not greater force, in other respects, 
would be bitterly resented as an unjust discrimina- 
tion, a governmental usurpation (20). It is only 
the chasm that separates labor and capital, wealth 





(18) San Antonio, etc., R. Co. v. Wilson, supra; 
Leep v. St. Louis, etc., R. Co., 58 Ark., 407; S. C., 23 
L. R. A., 264; Commonwealth v. Perry, supra; Bauer 
v. Reynolds, 3 Pa. Dist. Rep., 502; S. C., 14 Pa. Co. 
Mt. Rep., 497; Braceville Coal Co. v. People, 147 IIL, 
6; Ritchie v. People, 155 Ill, 98; Gulf, etc., R. Co. 
Vv. Ellis, 165 U. S., 151. Contra: Hancock v. Yaden, 
Supra; Re House Bill 1230, 163 Mass., 589; S. C., 28 L. 
R. A. 344; St. Louis, etc., R. Co. v. Paul, 64 Ark., 
8;8.C., 37 L. R. A., 504. 

@) San Antonio, etc., R. Co. v. Wilson, supra. 


large the rights of a laborer may, by reaction, become 
the very means of destroying such rights. In a sys- 
tem composed of precedents it is essential to a proper 
structure that every element of its composition har- 
monize with the whole, and to build wisely is to not 
sacrifice the stability of the whole structure to what 
may seem suited to a pleasing exterior. 

Another very serious objection to legislation of 
this class is that, admitting that such matters are 
embraced within the police powers of the States, the 
classification is improperly assumed. This has been 
the principal objection. 

Not all class legislation is unconstitutional as in 
conflict with the provisions of the fundamental law 
above mentioned; nor is it sufficient that a law 
operates equally upon all of a class created by the 
legislature (21), for the recognition of this as a cor- 
rect principle would give to the legislature the power 
to arbitrarily single out individuals and govern them 
by an oppressive and unjust law which, in the nature 
of things, is equally applicable to others of the com- 
munity whom it does not reach and to whom it does 
not apply. There must be some reasonable, some 
substantial ground of classification, based upon dis- 
tinctions which inhere in the subject-matter of 
regulation, bearing a just and proper relation to the 
necessities of the entire group similarly situated, ex- 
cluding none, the facts of whose cases are essentially 
the same (22). 

We have not found the statement in any of the 
books that, for every purpose, laborers constitute a 
class. Indeed, this would be inaccurate; for the 
laborer on the farm is situated very differently from 
the laborer in an underground mine, and their neces- 
sities for certain purposes are widely variant. But 
are their necessities for all purposes equally so dis- 
similar? We think they are not, and, therefore, that 
there may be legislation which is invalid, unless it 
include the entire body of laborers (23). 

Numerous statutes have been enacted with special 
reference to the employes of corporations of the 
classes above mentioned. A corporation is a person 
within the meaning of the fourteenth amendment of 
the Constitution, of the State Constitutions and pub- 
lic statutes, respecting property rights, when such 
a construction is not inconsistent with the evident 
purpose of the same (24). 

Whether the employer is an individual, acting in 





(21) Yick Wo v. Hopkins, 118 U. S., 356, 369; Gulf, 
etc., Co. v. Ellis, supra, p. 159. 

(22) People v. The Judge, 17 Cal., 548; Randolph v. 
Wood, 49 N. J. L., 8; State ex rel. v. Parsons, 40 
N. J. L., 1; Iowa, etce., Co. v. Soper, 39 Iowa, 112. 

(23) Humes v. Missouri, etc., R. Co., 82 Iowa, 221; 
Phillips v. Missouri, etc., R. Co., 86 Mo., 540; State v. 
Loomis, 115 Mo., 307, and cases cited. 

(24) Dartmouth College Case, 4 Wheat., 518; Santa 
Clara Co. v. Sou. Pac. R. Co., 118 U. S., 394; Pembina, 





(2) Tiedman’s Lim. of the Police Power, p. 571. 


etc., Co. v. Penn., 125 U. S., 181; Gulf, etc., R. Co. v. 
Ellis, supra, and cases cited at p. 154. 





232 


THE ALBANY 


LAW JOURNAL. 








his natural capacity, or a number of individuals, act- 
ing in a corporate capacity, cannot furnish the basis 
of discrimination in favor of one or against the other. 
The demands of a class of laborers are not varied by 
changing the employer from an individual to a body 
corporate (25). 

If it is essential to the health of miners that under- 
ground mines should be ventilated, it can make no 
difference whether the mine is owned and operated 
by an individual or by a corporation. Or, if it is 
essential to the welfare of a State that her laborers 
should be paid their wages at stated periods, it can 
make no difference whether such wages are owing 
from an individual or from a corporation. The 
necessities of the laborers and the effect upon society 
would be the same in either case; and, hence, a classi- 
fication which rested upon nothing more than the 
capacity of the employer, including some and exclud- 
ing others, would be unconstitutional and void (26). 

But, of course, if the power of a corporation to 
contract is limited and restricted by legislation en- 
acted pursuant to the reserved right to alter, amend 
or repeal the corporate charter, the corporation can- 
not complain. Its power to contract at all is derived 
from the legislative act creating it and held at the 
legislative will under such a reservation of power. 
The laborer who might offer to contract with the 
corporation cannot complain that such corporation 
has not power to contract, for his rights are not 
interfered with in that sense of which the law would 
take cognizance (27). 

Laws of the general class herein are unique features 
of American legislation. By some they are said to be 
progressive; by others vicious. It is axiomatic that 
man was not made for the law, but law for the man; 
yet the organic law may be declaratory of principles 
of natural and inherent right which are inseparable 
from man in his proper sphere. The exigencies of 
no individual, or class of individuals, can be a suffi- 
cient justification of measures which transgress the 
erganic law and jeopardize the guaranteed rights of 
every other member of the civil polity. 

American liberties are lodged neither in the breast 
of the judiciary nor in the will of the legislative; 
they have a higher sanction, the sanction of the 
whole, the sovereign people. 

GLENDA BurRKE SLAYMAKER. 

Indianapolis, Ind., June, 1902. 





(3) St. Louis, etc., R. Co. v. Paul, 64 Ark., 83. 

(2%) Gulf, etc., Co. v. Ellis, supra. 

(27) Leep v. St. Louis, etc., R. Co., supra; Woodson 
v. State, 69 Ark., 521; S. C., 6 S. W. Rep., 465; Shaffer 
v. Union, etc., Co., 55 Md., 74; State v. Brown, etc., 
Co., 18 R. L., 16; S. C., 17 L. R. A., 856; Re House Bill, 
2 LL. R. A. (Mass.), 344; St. Louis, etc., R. Co. v. Paul, 
supra. 

+ -—___ 

Charles O’Connor, long the leader of the Ameri- 
can bar, once gave in his incisive way a useful 
hint to all lawyers: “A cross-examination is an 
amusement indulged in by the very young. It is 
like trying to pull the tiger out of his den. You 
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The seeds of a system of mitigating the rigor with 
which creditors treated their debtors, must have had 
its origin in the remotest antiquity. In the Jewish 
Constitution, which in the opinion of such a scientific 
historian as Niebuhr, is the oldest body of law of 
which we have any authentic knowledge, according to 
Leviticus, chap. xxv, and Josephus Antiquities of 
the Jews, chap. xii, section 3, the year of the Jubilee 
was a time of rejoicing for slaves and debtors, the 
former being “ set at liberty,” the latter “freed from 
their debts.” Here we have the germ of an equitable 
principle founded on ethics, humanitarianism, and 
wise statesmanship. The custom known as “the 
restoration of land,” we may note in passing, prac- 
ticed during the Jubilee year, so closely resembles 
our modern “equity of redemption” in the law of 
mortgages, as to suggest more than an evolutionary 
outcome of ethnologic similarities. But more of 
that anon. The laws in relation to insolvent debtors 
among the heathen nations in ancient times were in 
accordance with the spirit of the times, characterized 
by the cruelest severity. Plutarch in his life of 
Solon, speaks of a thousand bondsmen, sold for debt, 
The ancient law of the twelve tables preserved by 
Aulus Gellius, is a model of protection to the 
creditor. Its only favorable feature to the wretched 
debtor was thirty days grace previous to his deliy- 
ery into the hands of his creditor. After that, no 
compromise being effected, during sixty days of con- 
finement in chains, he was subjected to public igno- 
miny on three ninth or market days, until on the last 
day he was either put to death, or sold into foreign 
slavery. The creditors might even seize their sev- 
eral shares of his body. Some vestiges of this cus- 
tom still existed in the Italian states long after the 
more humanizing influences of a milder body of law 
were introduced. Niebuhr well observes, that the 
Merchant of Venice was placed “in nexu” by his 
bond to Shylock—a form of legal obligation not 
only discountenanced by the Mosaic Law, but un- 
known even in the remotest times. It was a common 
ruse upon the part of the patricians of Rome, of 
some consul, in order to gain popularity to mitigate 
the rigor of the old law. About the year 494 B. C, 
during the consulships of Virginius and Vetusius, 
upon a revolt of the common people, the nobles were 
reduced to the extremity of virtually enacting a bank- 
ruptcy law. The plebeians were granted a remission 
of debts for insolvent debtors, the “nerum” was 
dissolved and the “ Addicti” freed, but ordinarily 
the severity of the old law still prevailed except 





may pull him out, or, again, he may pull you in.” 


under similar circumstances, or during a financial 
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panic. In the year 48 B. C., after the civil war, 
Julius Caesar suffered debtors to discharge their 
obligations by transferring all their property at an 
appraised value to their creditors. This was termed 
“cessio bonorum,” and not only exempted the debt- 
ors from the harsh penalties of the old law, but 
released any property coming into the debtor’s pos- 
session, subsequently, from liability to execution — 
so far only as that portion of the property was 
requisite for the subsistence of the debtor. One 
fundamental distinction between the Common Law 
and the Civil Law theory of bankruptcy, if the for- 
mer term is permissible in a limited sense, is that 
under the Roman doctrine the property of the bank- 
rupt was vested in the vendee—the Anglo-Saxon 
conception vests the estate in a trustee. (1) 

The distinctions between insolvency and bank- 
ruptey, at one time distinctly differentiated, is now 
practically obsolete. Almost all important countries 
to-day possess some form of insolvency or bankruptcy 
law, and until the millenium, it is fair to presume 
that the polity of most governments and the com- 
mercial prosperity of nations will require some 
means of relieving individuals from the consequences 
of speculation, rash enterprise and extravagance. 
Whether it is advisable to have a permanent General 
Bankruptcy Law like the one that exists at present 
in this country, is a topic bristling with many diffi- 
culties. Certain it is, that the law enacted in 1808, 
was warranted by the condition of the business 
world, but undoubtedly the presence of a statute so 
favorable to the position of debtors is an encourage- 
ment to the perpetuation of the very condition that 
the law was intended to alter. In actual practice it 
has encouraged speculation and business temerity in 
many instances, as is amply demonstrated by the 
fact that many persons have repeatedly taken ad- 
vantage of its provisions, since its enactment. This 
feature of its operation .will doubtless bring about 
an amendment limiting its availability to debtors 
after a first discharge. The method of collecting fees 
—an antiquated relic of medievalism— has unques- 
tionably prevented many honest but unfortunate 
debtors from taking the benefit to which they were 
entitled in all morality, expediency and justice. The 
fee system is at best, conditionally an evil necessity; 
under this law, it has been a source of oppression, 
and frequently the only extraneous evidence of the 
lack of uniformity in its application to business un- 
fortunates. In some cases it is actually a misnomer 





@ Kings, during the Middle Ages, when the neces- 
sities of a depleted treasury, or the clamor of an 
impoverished populace, pressed them urgently, seem 
to have had an effective manner of abolishing debts 
on a wholesale basis. As a rule only the Jewish 
creditors sustained the brunt of this generosity on 
the part of rulers. Hallam remarks in chap. ix, of 
his work on the Middle Ages: “One is at a loss to 
conceive the process of reasoning in an ordinance of 
St. Louis, where, ‘for the salvation of his own soul 
and those of his ancestors, he releases to all Chris- 


tlans a third part of what was owing by them to 
Jews.’ ” 





to call this law by its specious title, although there 
is a provision contained therein, to facilitate the 
discharge of debtors unable to raise the necessary 
fees. In practice, the rapacity of clerks, has rendered 
section 51 of the law, a stumbling block, and a source 
of scorn, ridicule and contempt to all legally disposed 
persons. The testimony of lawyers proves that the 
assumption of judicial powers by these political ap- 
pointees is both a wonder and a shame. An appeal 
to the court is almost sure to result in humiliation 
to the lawyer and the bankrupt. Are not the very 
motion papers for securing a review of clerical mis- 
doing, first inspected by this functionary in his dele- 
gated, proxied, judicial prerogatives? Is it not 
financially impossible to carry on appellate proceed- 
ings? Verily and the clerk, wily, astute and alert, 
knows this better than any one. Again I reiterate 
the “poor bankrupt,” in these days of civilization 
rescued from the barbarities of Draco and Numa; 
freed from the inherited shadow of the Fleet and the 
Marshalsea, in his rights as a freeman seeking the 
protection of a court, whose jurisdiction is founded 
in equity and “in foro conscientiae,” at last igno- 
miniously consigned to, and extinguished in the pom- 
posity and tyranny of “clerkdom.” Surely these are 
but the trappings of justice. 

The origin of the word “ bankruptcy,” which one 
writer ascribes to the custom of Florentine mer- 
chants, unable to liquidate their obligations, to suffer 
a “breaking” of their benches or counters, is older 
even etymologically. The Italian, old High German, 
Anglo Saxon and French words, “ banca,” signifying 
bank, “ bancarotta,” for bankruptcy, “benc,” “banc,” 
or “banque,” were only translations of the classical 
phrases originating from the Latin words “ mensa,” 
mensarius — table on which bankers told their money, 
the latter derivatively, a banker. To become a bank- 
rupt, in classical Latin, not civil law verbiage, was 
“a mensa surgere,” literally, to rise from the table, 
the Italian custom probably being a corruption or 
misinterpretation of the ancestral one. 


Irrespective of etymological history, the examples 
cited prove the antiquity of the origin of laws re- 
specting insolvent debtors. The evolution of such 
legislation from the middle ages down to modern 
times can be found in almost any text-book on the 
subject of bankruptcy. The early legislation of 
England evinces, of necessity, much crudeness, down 
to the statute of Anne, in the year 1706 (2). This 





(2) Mr. Hunter, one of the learned counsel in the 
case of Sturges v. Crowninshield, traces the evolution 
of legislation on this subject as follows: He cites 5 
Coke Litt., 290 B. to show that imprisonment for debt 
was unknown to the Common Law of England, being 
even against Magna Charta. The Statute of Marl- 
bridge in 1267 (52 Hen., III, chap. 23), first allowed 
imprisonment for debt. In 1283, the statute of Acton 
Burnel 11 of Edw. I (1283) afforded this remedy to 
foreign merchants. 13 Edw. I (chap. 2) gave same 





remedy against servants, bailiffs, chamberlains and 
all manner of receivers. The 19 Hen. VII (chap. 9) 
gave like process in actions of the case and debt 
las in trespass. Statute of 8 Bliz. (chap. 2) restricted 
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law eliminated the penal element prevalent in all upon the subject of bankruptcy is almost as absolute 
previous enactments, provided for the appointment |as to give it limitless and plenary discretion. The 
of a commission by the Lord Chancellor, for a dis- only restriction placed upon this attribute of soy. 
charge of the debtors person, and after acquired ereignty is as to its uniformity. “To come within 
property, after he had received “a certificate of con- the constitutional provision a bankrupt law must be 
formity,” specifying that he had obeyed the statute, | uniform throughout the United States.” See Day y, 
and stamped its character upon all subsequent legis- | Bardwell (3 Bank Reg., 455, 97 Mass., 246) ; In re 
lation. To quote the language of Mr. Bush: “ This | Dillard (9 Bank Reg., 8). Uniformity has been de- 
humane enactment has been followed in all subse- | fined, after a concrete fashion by many decisions, 
quent legislation on the subject. It recognized that | “When the assignee takes in each State whatever 
the object of the system is two-fold: (1) To dedicate | would have been available to execution creditors,” 
the property of an insolvent debtor to the ratable | See In re Ruth (1 Bank Rek. Sup., 154); In re 
payment of his debts; and (2) to grant him a dis- | Appold (ibid. 178). The exemptions allowed under 
charge from his existing obligations, to the end that | the various State enactments, are guaranteed by this 
he may be restored to the activities of life, freed from | constituional limitation, although discrepancies in 
the burdens visited upon him by previous misfortunes | amount are immaterial. In re Appold (1 Bank Reg, 
in business. It may be justly remarked that there is |621). The comprehensiveness of this power granted 
nothing more to be accomplished by any law on the | to congress, a branch of the federal government, 
subject; all other provisions are matters of detail must be a -source of no little difficulty to those 
more or less effectively designed to accomplish these | theorists who still believe in the inherent sovereignty 
ends.” It may be well to premise before arriving | of the States, as independent powers. Such an anom- 
at the discussion of the Law of 1808, that its bearing, | alous conception of sovereignty is in no other form 
machinery and administrative functions ought to be | of government logically thinkable. For instance: 
tested by this criterion of excellence, always remem- | The Federal Constitution does not deny to congress 
bering that no human legislation can be perfect even | the power to infringe vested rights, or to violate the 
in ideal. obligation of contracts. In re Jordan (Bank Reg, 

The laws of 1800, 1841, 1867, with amendments | 180); In re Kean (ibid., 368) ; Legal Tender cases 
thereto, were based substantially upon provisions in | (12 Wall. 457). Yet article 1, section 10, of the 
the enactments of the mother country. The well Federal Constitution, expressly denies this power to 
known difficulties encountered by judges and lawyers | the States (3). The enactment of State insolvent 
in reconciling the provisions of State laws dealing 
with the subject of insolvent debtors, with the federal | ) The history of this far-reaching section of the 


2 di 
measures passed under the authority conferred by poonagest rey dee fem Ae y Romy ft, ba 


paragraph 4 of section 8, article 1, of the Federal | delegates from Connecticut had agreed among them- 
Constitution, have evoked the highest efforts of the | selves ‘that the legislatures of the individual States 


most learned judges on the bench. By these de- ought not to possess a right to make any laws for the dis- 


‘2 ‘ . | charge of contracts in any manner different from the 
cisions the subjects of bankruptcy and insolvency | agreement of the parties.’ * * * For the rest, King, a 


have been freed from scholastic and archaic distinc- | we have seen, proposed a clause forbidding the States to 
tions, and brought down to the level of practical fa- | interfere in private contracts; but the motion had 
cility. The famous case of Sturges v. Crowninshield, | P®@® condemned as reaching too far; and instead of 


‘ J | it, at the instance of Rutlege, the convention denied 
4 Wheat., 198, lessened the material differences |to the States the power ‘to pass bills of attainder 


between bankruptcy and insolvency, defining bank- | or ex post facto laws.’"’ In this manner it was sup 
ruptcy as “the stoppage and breaking up of business | posed that laws for closing the courts, or authorizing 


from inability to carry it on.” The cases of Morse the debtor to pay his debts by more convenient instal 


| ments than he had covenanted for, were effectively 
v. Hovey (1 Barb. Ch., 404, and 1 Sand. Ch., 187) | prohibited. But Dickinson, as we have seen, after 


décide that the word “bankruptcy” bears a meaning | consulting Blackstone, mentioned to the house that 
co-extensive with insolvency, being equivalent to that | the term ex post facto related to criminal cases only, 
word in the Constitution. The powers of congress | and that restraint of trade from retrospective law 

| in civil cases would require some further provision 
| Before an explanatory provision had been made, the 
this right to a decree. She issued the proclamation section came into the hands of the committee on 
of April 20, 1585, authorizing certain commissioners to | revision and style. That committee had no authority 
compound controversies and causes. James I, aided | to bring forward any new proposition, but only to 
by the counsels and pen of Lord Bacon, on the llth make corrections of style. Gouverneur Morris reta‘ned 
of November, 1618, issued a similar, but enlarged the clause forbidding ex post facto laws; and, reso 
commission, in which the term insolvency is expressly | lute, not ‘“‘ to countenance the issue of paper money 
mentioned, and its nature described. Charles I, in 1630,| and the consequent violation of contracts,’ he o 
issued a similar commission. In 1660 the Republican | himself added the words: “No State shall pass laws 
Parliament passed an insolvent law like the previous | altering or impairing the obligation of contracts.” The 
one. In the 2rd of Charles II the first great regular | convention reduced the explatory words to the shorter 
insolvent act was made. About forty acts of insol-| form: “No State shall pass any law impairing the 
vency from that time to 1819, in Great Britain. The | obligation of contracts.” ‘In this manner,” the hit 
first Statute of Bankruptcy was passed in 1542, being torian naively remarks, ‘‘an end was designed to be 
the 34th Henry VIII. The 13th Elizabeth and 2ist of | made to barren land laws, laws for the instalment of 
James I followed, being the principal statutes. debts, and laws closing the courts against suitors.” 
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laws “ discharging the person and after acquired | versa, are substantially conciliated. As the essential 


property is not a violation of the Constitution.” Wil- | element of bankruptcy is insolvency, the new law, 


son v. Matthews (32 Ala., 332) ; but such provisions in a manner rather subversive of old principles de- 


can have no extra territorial effect. See Ogden v. fines it as follows: “A person shall be deemed 
Saunders (12 Wheat., 369) ; Boyle v. Jacharie (6 | insolvent within the provisions of this act whenever 
Peters, 635). | the aggregate of his property, exclusive of any prop- 


ides ; 
The advisability of limiting further the powers of | erty which he may have conveyed, transferred, con- 


congress in this regard, is not now relevant to our | verted or removed, with intent to defraud, hinder or 
inquiry. Upon the whole, no one will be prepared | delay his creditors, shall not at a fair valuation, be 
to deny that this momentous prerogative has been | sufficient in amount to pay his debts.” This is cer- 
exercised with discretion, wisdom and justice, con- tainly a more practicable rule than the rather equivo- 
gress being fully impressed with the grave respon- | cal utterances scattered throughout the decisions, and 
sibility resting upon it. The principle upon which | when intelligently and fairly administered, can work 
the framers of the Federal Constitution proceeded | no injustice to the party against whom a petition 
in limiting the power of the States to enact bank- | has been filed. 

ruptey laws, has been expressed by Chief Justice This act specifies five acts of bankruptcy, that of 
Marshall in the case of Sturges v. Crowninshield (4 | 1867 ten acts. 

Wheat., p. 199): “ The Constitution does not grant! Under subdivision (c) of section 3 of the present 
to the States the power of passing bankrupt laws, | act, it is provided that solvency at the time of filing 
or any other power, but finds them in possession of it,| the petition against an involuntary bankrupt is a 
and may either prohibit its future exercise entirely, | complete defense, a provision wisely calculated to 
or restrain it so far as national policy may require.” | discourage persecution and sporadic resort to the 
In other words, the inherent right of “ independent | machinery of the courts. 

and sovereign States” is merged in the Federal Con-| Farmers and wage earners are excepted from per- 
stitution, so far as bankruptcy powers are concerned, | sons subject to adjudication as bankrupts in involun- 





and as in this case, where the defendant plevd tary cases, these proceedings being limited to other 
an action of assumpsit, upon two promissory notes, | natural persons, unincorporated companies, and “ in- 
dated March 22, 1811, the defense of “discharge” | corporated companies engaged principally in manu- 
under a State insolvent act of April 3, 1811, the | facturing, trading, printing, publishing, or mercantile 
State has exercised a power expressly forbidden by | pursuits, owing debts to the amount of one thousand 
the Federal Constitution, and the “discharge” is| dollars or over.” Private bankers are also brought 
accordingly invalid. There is nothing in this alleged | within this provision. 
doctrine of State sovereignty to prevent the majority Any natural person may become a _ voluntary 
of the States under section 1 of article 5 of the con- | bankrupt. 
stitution, stating the manner of making amendments| A partnership may be adjudged a bankrupt during 
to the Constitution, from “amending?” the rights | the continuance of the partnership business or after 
of individual States out of existence. its dissolution and before the final settlement thereof. 
That, practically, such a course of action would! These provisions are unequivocal, except that as 
ever be adopted by the States, is absurd even imagin- | one writer has remarked in reference to the provision 
atively; it illustrates, however, how fundamentally | respecting manufacturing corporations, it would be 
wrong the opposite conception is in theory. difficult to say under what heading mining corpora- 
The National Bankruptcy Act, approved July 1,| tions could be placed. 
1898, created a wave of discussion throughout the In order to avail creditors of the benefits of this 
business world. Upon the whole it was generally | act, the petition must be filed within four months 
conceded, that the moment was opportune, and the | from the commission of any of the alleged acts of 
legislation, practically necessitated by extreme exi-| bankruptcy. This is required by section 3 of the 
gency. The bench and the bar of the country were | act, subdivision (b). 
agreed as to its general policy, although there had} An important decision affecting the interpretation 
been considerable opposition to various sections, | of this part of the law was decided November 28, 
“some of the opposition even being in favor of strik- | 1898, in the United States District Court, Southern 
ing out the involuntary features of the bill. Such a/| District of New York, reported in the New York 
one-sided measure would have reproduced the great- | Law Journal for December 6, 1898. This was de- 
est dissatisfaction eventually, and would at first blush | cided on a motion to restrain the disposition of a 
militate against justice and fairness in administra-! bankrupt’s assets by the assignee, who by an assign- 
tion. The present measure is a result of compro- | ment dated November 9, 1898, made by the bankrupt 
mising the extreme advocates on both sides. Those | Henry Gutiwillig, for the benefit of his creditors, 
Who leaned too favorably toward debtors, and vice | took possession of the property. On the following 


fino i eas =n ” “ day the petitioning creditors filed a petition asking 
ew 0 e historian be sound, and his authori- Sa a : 

ties seem to bear him out, the power of the States to for an adjudication of bankruptcy, an oe for 
pass insolvent laws, must have been expressly repug-|2 restraining order against the assignee until the 
fant to the framers of the Constitution. adjudication. Judge Adams delivered the opinion of 
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the court. After citing sections 3, 4 and 50, of the | reasons and citations, laid down these fundamental 
act of July 1, 1898, declaring such an assignment to | propositions: 

be itself “an act of bankruptcy,” and authorizing; |, In the absence of statutory grounds, the cases 
creditors within four months thereafter to file a pe-| cited were decided upon the principle that voluntary 
tition in bankruptcy, and sections 18 and 19, pro-| assignments are in effects acts of bankruptcy, fraud- 
viding for notice and subpoena to the debtor, the! ylent, not at common law, or under the 13th Eliza 
court proceeds: “Section 4 provides that upon an beth, but because they divest the Bankruptcy Courts 
impartial trial, the debtor may be adjudged an invol-| jurisdiction and the creditor's choice of a trustee, 
untary bankrupt. By sections 55 and 44, a meeting | being a fraud upon the act, viz., ipso facto fraud 





of creditors is required to be held after an adjudi- 
cation of bankruptcy, at which a trustee of the bank- 
rupt’s estate is to be chosen by the creditors, or upon 


without regard to the actual intention. 
II. Section 67, subdivision (e) of the present act, 


providing that any transfers made within four 
months prior to the filing of the petition “ with intent 
to hinder, delay, or defraud creditors, shall be null 
and void,” must be construed in the light of the 
previous proposition, viz., “the debtor must be held 
to have intended the necessary effect of his act” (4), 


their failure to agree, to be appointed by the court. 

From the above provisions it is obvious that in 
every case of involuntary proceedings in bankruptcy, 
a considerable interval of time, more or less, must 
elapse between the filing of the petition and the 
appointment of a trustee competent to take and 
administer the estate. If in such cases the assigned 
assets legally belong to the bankrupt’s estate, * * * 
it is the duty of this court, under section 2, sub- 
divisions 3 and 15 of the statute, upon suitable appli- 
cation, either to grant an order restraining the volun- 
tary assignee from disposing of the property in the 
meantime, or else to appoint a receiver to take imme- 
diate possession of it.” 

The court then laid down the following preliminary 
propositions : 

I. Voluntary assignments for the benefit of cred- 
itors, as practiced in this State and others, do not 
originate in the State statutes, but in the common 
law power of the debtor to dispose of his property. 

II. The New York State law of 1860, and subse- 
quent acts regulate to a certain extent this power/ (4) 
of distribution and provide various securities | Court, Eastern District of North Carolina, decided in 


therefor. December, 1898), holds that chapter 3, section 3, sub- 


Ill. -Th S d 2 h | Section 4, defining acts of bankruptcy, is “made a 
- these State measures do cover in part the | general assignment for the benefit of creditors,” 


original purpose of bankruptcy laws, namely the | irrespective of insolvency. The court said: “It is 
equal distribution of the debtor’s property among | Per se an act of bankruptcy.” In the case of Lea 
his creditors Bros. & Co. v. Geo. M. West Co. (U. 8S. Dist. Ct., East- 


: - |ern Dist. of Virginia, January, 1899) Judge Wadadill 
IV. State statutes in permitting preferences to ‘writes: “A general assignment of one’s estate and 


employes, and creditors at the debtor’s option to the | effects to trustees constitutes an act of bankruptcy, 
extent of one-third of the assets are opposed to nd the current of authority, both English and Ameri- 


equality of distribution—the aim of bankruptcy fh’. —. _ ee ae s , ~~ Preyer 
laws. the act of 1867. The case of Davis 'v. Bohle et al. ({in 

V. A general assignment made under State laws | re Sievers], U. 8. Circuit Ct. of Appeals, Eighth Cir- 
similar to the statute in New York, cannot be con- CU!t, February, 1899), accords with the New York case 


idered “ di d d Ss |The court held: “Under an English bankrupt act, 
sidere as a proceeding commenced under State which made it an act of bankruptcy if a person exe 


insolvency laws” within the meaning of the last para- /euted any fraudulent conveyance or transfer with 
graph of the act of 1898. The question raised by the intent to defeat or delay his creditors, it was repeat- 
motion must be decided upon general bankruptcy | edly held that a voluntary assignment by a debtor 


e ay : | of his whole estate for the equal benefit of all his 
principles and the other provisions in the present law. | cregitors, was an act of bankruptcy, * * * not 


In answer to the contention of the assignee that | because such a conveyance was fraudulent in fact, 
there exists no provision in the Bankruptcy Act, | but because it was constructively fraudulent, and in 
making assignments voidable unless made with intent | ig aang ym ag pe <r on Dag eee 
to defraud creditors, and the assignee to contention /of the insolvent debtor than that oneal by 
that by section 70 of the act itself, “the trustee takes | the act.’ The case of In re Theodore E. Curtis et al. 
the estate of the bankrupt as of the date he was | ({Bank of Waverly], U. 8. District Ct., Southern Dist 
adjudged a bankrupt,” the assignee thereby arguing of Illinois, January, 1899), also harmonizes with these 


. ‘ cases. See, also, case of Chemical National Bank v. 
that as the property was assigned previously, the Meyer & Dickinson (U. S. Dist. Ct., East. Dist. of 


III. The clause in section 70, providing that the 
trustee shall be vested by operation of law with the 
title of the bankrupt “as of the date when he was 
adjudged a bankrupt,” does not affect the question. 
The purpose of that clause was to protect the after 
acquired property of the bankrupt from vesting in 
the trustee, also that the trustee takes the previously 
acquired property, not when he is appointed trustee, 
but when the bankrupt is adjudicated such. 

The court alludes to subdivision 4 of the same 
section, giving to the trustee property previously 
transferred in fraud of creditors, as enforcing its 
position. Motion was denied. 

Both the decision and the general discussion by the 
court are eminently sound. It is no disparagement to 





The case of Bray et al. v. Cobb (U. S. District 





trustee could not take title, the court, after giving its 'N. Y.), where this case was cited and approved. 
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say that the propositions enunciated are almost self- | 
evident legally and from the standpoint of business | 
common sense. Any other interpretation would have | 
been the signal for amending the law, so as to set at 
rest any doubtful or technical constructions. The | 
leading decisions under the act of 1867 accord with 
that of the court in this case, and the English de- 
cisions while from the general principles of equity 
jurisprudence perhaps hostile to a part of the court’s 
opinion, are yet under the exceptions made by the 
decisions after the enactment of Insolvent Debtors’ 
Acts, harmonious. 

Another important decision by the same court, as 
to the status of mechanics’ liens under the Bank- 
ruptcey Law, reported in the New York Law Journal 
for December 19, 1899, holding that mechanics’ liens 
even if perfected by a compliance with the prere- 
quisite statutory provisions, are dissolved by a 
petition filed in involuntary bankruptcy, within four 
months after the filing of the liens, was squarely 
overruled 
Appeals, Wallace, 
opinion of the court. 

The argument of the lower court that under the 
New York Mechanics’ Lien Law, requiring the filing 
of a notice in the office of the County Court, in order | 
to perfect the lien, the lien thus obtained being | 
within the express terms of section 67 of the Bank- 
ruptcy Law, as “a lien created or obtained through | 
legal proceedings,” 
trustee in bankruptcy, was disposed of by the Appel- | 
late Court, as follows: 


circuit judge, delivering 


“A legal proceeding is any proceeding in a court | 


of justice by which a party pursues a remedy which | 
the law affords him. The term embraces any of the 
formal steps or measures employed in the prosecution 
or defense of a suit. In the section it obviously 
tefers to the use of judicial process, the phraseology 
being “levies, judgments, attachments or other liens 
obtained through legal proceedings.’ The filing of 
notice of a mechanic’s lien has no necessary relation 
to the initiation or prosecution of a suit. 
is essential in order to maintain the action to fore- 
close the lien, because otherwise the lien does not 
attach, but it is no more a preliminary step in the 
suit, than is the protesting of a note in a suit against 
the indorser. It is a proceeding of the same kind 
as filing a chattel mortgage or recording a deed.” 
The case of Coulter (2 Saw., 42; 6 Fed. Cas., 637) 
under the old act, upheld the validity of mechanics’ 
liens, although in the Matter of Cook et al. (3 Biss., 
116 ; 6 Fed. Cas., 381), the court decided that the 


lien claimant could not institute proceedings in the | 


State courts after a petition in bankruptcy had been 
filed, the court in bankruptcy upholding the claimant’s 
rights under the lien. 

The purpose of the act to protect the liens of me- 
chanics and materialmen is far-sighted and humane. 
In the Matter of Isidor Stark, U S. Dist. Ct. 
Southern Dist., N. Y., March, 1899, the referee fol- | 
lowing the case of Buckingham v. McLean (13 How., 


in the United States Circuit Court of | 
the | 


| District of New York, March 1899. 


and therefore voidable by the | 


The filing, | 


151), decided that the concealment or destruction of 
books, prior to the passage of the Bankruptcy Act, 
was not “in contemplation of bankruptcy” under 


| section 14, subd. “b” of the act (5). 


In re Price et al., U. S. Dist. Ct., Southern District 
of New York, February 2, 1899, it was decided that, 


| under section 58 of the act, providing for the notice 


by mail of ten days, to all creditors, thereafter “the 
published and mailed notices of application for a 
discharge should contain a notice of examination of 
the debtor to avoid the necessity of further notice 
to all creditors in case such an examination should 
be allowed.” Only one examination is to be ordi- 
narily allowed. 

In re Kletchka, U. S. Dist. Ct., Southern District 
of New York,, February, 1899, it was decided that, 
under section 67, subd. (C), of the act providing that 
|liens obtained through supplementary proceedings 
| within four months should be dissolved by the adju- 
dication, the court could, under the powers conferred 
by section 2, subd. 15, make “such orders as are 
necessary for that purpose” (6). 

In re Adolf Friedman, U. S. Dist. Ct., Southern 
In this case a 
motion was made by a creditor of the bankrupt, that 
the trustee pay his claim in full out of the assets. 
| The ground of the motion was a lien of an attach- 
| ment issued in a suit brought by the creditor against 
| the bankrupt and levied on a stock of merchandise, 
December 8, 1898. A petition in involuntary bank- 
| ruptcy was filed December 14, 1898. On December 
| 28th, a receiver in bankruptcy was appointed. On 
January 6, 1899, Friedman was adjudicated a bank- 
|rupt. February 10, 1899, the receiver was elected 
trustee. Subsequently, appraisers were -appointed 
| who appraised the assets and the stock of merchan- 
|dise. Thereafter the merchandise being sold at 
|auction, the trustee held the proceeds of the sale. 
/On the date of the filing of the petition, a motion 
| was made to discharge the attachment, which was 
| denied by the State court. The creditor had proved 
| his claim as an unsecured debt. The trustee claimed 
| that this act constituted a waiver of any claim under 
the attachment. The creditor applied for leave to 
withdraw his proof, no dividend having yet been 
declared. The referee decided that under such cir- 
cumstances the proof of claim is not to be deemed 
as irrevocable election, and that the creditor should 
be permitted to withdraw his proof (7). 





(5) This decision properly overruled a number of 
eases holding a contrary view. The previous cases 
had considerably confused the ideas of “ insolvency ” 
and “ bankruptcy.”’ 
| (6) Johnson v. Rogers, 15 B. R. I.; 13 Fed. Cases, 794; 
|In re Pitts, 9 Fed. Rep., 542; Olney v. Tanner, 10 Fed. 
| Rep., 101, 113. 
| () This opinion seems to be in harmony with the 
| best previous authorities, notwithstand the fact that 
|a@ number of cases decided under the act of 1867 con- 
| tained contrary expressions. In re Jaycox et al., et 
N. B. R., 241, 13 Fed. Cases, 409, it was held that if 
|@ creditor had proved his claim as an insecured debt, 
|in ignorance of the fact that he is secured, he should 
‘be allowed to withdraw his proof and prove as a 
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In reference to the provisions in the bankrupt act 
regulating the annulment of attachments in certain 
cases by bankruptcy, the referee quoted subds. (C) 
and (F) of section 67. Subd. (C) provides in sub- 
stance that an attachment in a suit begun within 
four months before the filing of the petition in bank- 
ruptcy by or against such person shall be dissolved 
by the adjudication of such person to be a bankrupt. 
“If it appears that such lien was obtained and per- 
mitted while the defendant was insolvent, and that 
its existence and enforcement will work a preference,” 
subd. (F) provides in substance that attachments 
obtained against a person who is insolvent at any 
time within four months prior to the filing of a pe- 
tition in bankruptcy against him shall be deemed 
null and void in case he is adjudged a bankrupt. 
The creditors’ counsel claim that these subdivisions 
apply to two different classes of cases, subd. (C) 
applying to cases in which the suit was begun 
within four months before the filing of the petition. 
and subd. (F) to cases in which the suit was begun 
more than four months before the filing of the peti- 
tion and the attachment obtained within the four 
months. Therefore, subd. (C) alone applies to his 
case was the contention. 

The referee disagrees with the opinion of the 
referee In re Hopkins, National Bankruptcy News, 
January 15, 1899, page 71 (8). Mr. Holt, the referee 





secured creditor, provided that he has accepted no 
dividend to the prejudice of other creditors. In re 
Clark et al., 5 N. B. R., 255; 5 Fed. Cases, 850, a cred- 
itor who, in ignorance of the law, had proved his 
claim without mentioning his security, was allowed 
to withdraw his proof. This is not in derogation of 
the maxim, “ ignorantia juris,’’ etc., as any creditor 
aggrieved could raise at once an objection. 


(8) The referee in this case, in construing these 
subdivisions says, “‘ the liens included in subdivision 
(C) are such liens as may be acquired in” proceedings 
legal or equitable, begun within the four months, that 
is, new, fresh legal proceedings, as distinguished from 
old suits, judgments or claims. * * * I conceive 
that the purpose expressed in that subdivision is, not 
to cut off all such liens without inquiry into the con- 
dition, intentions and knowledge of the parties, but to 
give to the creditor who, without knowledge of the 
insolvency of his debtor or by (?) any fraud, has, by 
legal proceedings begun within the four months, 
acquired some advantage over the other creditors, the 
reward of his diligence. Subdivision (F) was intended 
to reach and affect an entirely different class of 
creditors or lienors, such, for example, as creditors 
holding old judgments upon which, by process issued 
within the four months, liens may have been secured, 
or pending legal proceedings which within the four 
months, may have ripened into some sort of a lien 
upon the bankrupt’s estate. This class of liens are 
absolutely wiped out by the adjudication * * * .” 
The Bankrupt Act of 1867 contained an expression 
similar to that in the present act. It provided that 
as soon as the assignee (trustee) is appointed and 
qualified, the judge, or register should assign and 
convey to the assignee the entire estate of the bank- 
rupt with all deeds, books and papers, that such 
assignation should relate back to the commencement 
of the bankruptcy proceedings, said property vesting 
in the assignee. ‘“‘ Although the same is then attached 
on mesne process as the property of the debtor, and 
shall dissolve any such attachment made within four 





in this case, says, among other things: “ Subd. (C) 
was the original provision in the house bill inyalj. 
dating liens obtained through legal proceedings by 
bankruptcy; subd. (F) was the provision in the 
senate bill, and in the compromise between the house 
and senate, these provisions of both bills were incor- 
porated into the present act (Collier on Bankruptey, 
page 383). There is nothing in the language of 
subd. (F) which in terms makes it applicable only 
to suits begun more than four months before the 
bankruptcy, and I think that it applies to any case in 
which an attachment is obtained within four months 
before the filing of the petition * * * under this 
construction most cases that would be affected by 
subd. (C) would also be affected by subd. (F), but 
I think that the true construction of these sub- 
divisions is that if a case comes within the terms of 
either or of both, either or both apply * * * under 
either subdivision, it is essential that the bankrupt 
should be insolvent at the time the attachment is 
levied.” As the petition was filed on December 
fourteenth, less than a week after the levying of the 
attachment and the verified schedules of the bank- 
rupt, and the total assets as shown by the appraisal 
disclosed liabilities to the extent of nearly eight 
times the value of the assets, no evidence being 
offered that there was any substantial change in the 
condition of the bankrupt between December eighth 
and fourteenth, the natural presumption formed by 
the referee was that at the time of the attachment 
and the filing of the petition, the bankrupt was in- 
solvent. As to the contention of the creditors’ coun- 
sel that subd. (C) does not apply to his case, 
because the defendant moved to vacate the attach- 
ment, it thereby not appearing that the lien of the 
attachment was permitted by the bankrupt, the 
referee holds, “ by the language of subd. (C) it must 
appear ‘that said lien was obtained and permitted 
while the defendant was insolvent.’ I think that the 
word permitted refers to a case in which an attach- 
ment is on its face invalid, but the bankrupt has 
collusively or wilfully permitted it to remain. * * * 
In any event, the question is unimportant upon this 
motion, because this case is covered by subd. (F), 
which contains no such limitation.” Motion denied. 
The opinion of the New York referee is to be com- 
mended on account of its simplicity. The construc- 
tion by the Alabama referee, creates a distinction 
not recognized by previous decisions under the act 
of 1867, and concededly is an unnecessary difference, 
and one that would operate as an open door for col- 
‘lusion. The argument of the referee that this con- 
| struction is the more apparent from the last clause 
‘of the subdivision, stating that the trustee might 
|“ perfect and enforce” such lien, “if the dissolution 
|would militate against the best interests of the 


| estate,” seems to rather tell strongly against his po 


| 
_months next proceeding the commencement of said 
| proceedings.” (C. Bracken v. Johnston, 4 Dill, 518; 








|3 Fed. Cases, 1120; Long v. Conner, 17 N. B. R., 5M 
1 Fed. Cas., 823; Vogel v. Lathrop, 4 N. B. R., 439; 8 
Fed. Cas., 1246.) 
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sition, this latter clause being added obviously to 
better subserve the interests of all creditors, and not 
for the advantage of any creditor who had procured 
a lien within the four months and during the insol- 
yency of the debtor, where the conditions of legal 
process were within the terms of the subdivision. 

To discuss the recent decisions, many of which 
are upon minor and comparatively unimportant 
points would expand this paper, unnecessarily, whose 
object is an illustration of the general principles of 
bankruptcy law, as laid down in this district, with 
the differences contrasted upon the points involved 
from other jurisdictions. When the nature of the 
subject is considered, the circumstances that evoked 
the law, and the hiatus of twenty years between the 
repeal of the law of 1867 and the enactment of the 
measure of 1808, it is really a just source of surprise 
that the decisions should not evince wider discrep- 
ancies. 

It would probably be easier to codify the decisions 
under the act of 1867 and 1808, in all the different 
jurisdictions, than to attempt the task of reconciling 
the various judicial utterances upon the subject of 
insolvency in the State of New York. 

If it is contemplated that the law should remain 
either permanently or for a number of years upon 
the statute book in a somewhat amended form, from 
time to time increasing the difficulties and obstacles 
to the obtainment of a discharge, the general policy of 
retaining such a law would doubtless be beneficial. 
In the matter of the fee system as administered 
under this law, it is probable that the Bar, almost to 
a unit, as well as the public, would welcome some 
practicable means of either modifying some of its 
rigors, or the total abolition of the same, with the 
establishment of a permanent board of referees upon 
a salaried basis. 

The law as it stands to-day, is emblematic of our 
modern civilized humanitarian development, and of 
the principle that “ Justice oft must be tempered with 
mercy.” Thus nations may prosper, remembering 
that for every loss there is a gain, that even utilita- 
fianism has its charitable side, and that the stern 
decree of the “survival of the fittest,” is tempered 
with the divine edict: “ Let the strong bear with the 
weak.” 

ALEXANDER LEE HIRSCHBERG. 

Mt. Vernon, N. Y., June, 1902. 
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LEGAL SYSTEMS IN ENGLAND AND 
AMERICA. 


What a strange conglomeration of men and 
women one finds in an American university to-day! 
I would like to write something in regard to an 
institution which is certairlly in the vanguard of 
educational establishments in Europe or America. 
I have had considerable experience of the methods 
employed and the results brought about by the 
Various teaching bodies in the British islands, and 
it may be interesting to those who have never 





travelled across the herring pond to know the differ- 
ence between the system which obtains there and 
that pursued in the United States. Take a student 
in Great Britain who has made up his mind to fol- 
low the profession and practice of law for a liveli- 
hood. He will first have to settle whether he 
intends to become an attorney, otherwise called a 
solicitor, or a barrister-at-law. Here comes the first 
point which will have to be elucidated for the benefit 
of those who do not understand the difference 
between the one and the other. An attorney is 
practically the same in every respect as in the 
United States with the exception that he can not 
plead before the higher courts. His sphere is the 
petty sessions, the quarter sessions, police courts, 
etc. The attorney pleads before a judge of assize 
only in the capacity of furnishing the materials to 
the barrister, who alone is competent to plead before 
that tribunal. 

Every case has to come to an attorney in the 
first instance. If within his own sphere of action he 
will handle it himself; if not he makes out the brief 
and sends it to the barrister whom he wishes to 
employ. Then the client has to pay the attorney 
and the barrister. 

Now a student wishing to become a solicitor will 
have to pass the necessary entrance examination, 
or show his certificate of matriculation of some 
recognized university. He will then have to be 
apprenticed to a solicitor for a term of five years, 
except in case of a graduate of a recognized univer- 
sity, when the term is three years. A payment of a 
pretty stiff fee is almost always required by any 
solicitor who has any apprentices in his offices. In 
addition he will have to attend lectures at the 
headquarters of the law society. There is no school 
so-called. These lectures do not cover a very long 
period of time. The student will have to “keep 
terms,” that is, attendance at the lectures is abso- 
lutely necessary to qualify for admission to the 
profession. If a certain number out of the entire 
lectures delivered are not attended, the student will 
lose his year. He will have to pass the middle 
examination before he can present himself for the 
final. When he passes the final, and has an affi- 
davit made by a solicitor of standing that he studied 
the required time in his office, he can then, on the 
proposition of a member of the bar, be admitted 
and duly invested with all the rights and privileges 
incidental to an ancient and honorable profession. 

He will then have to pay an annual license fee of 
£10. On default of payment his name is liable to 
be struck off the roll of solicitors. 

The procedure is different for the barrister’s side 
of the profession. He will have to register at the 
“inns of court,” where he will attend lectures, have 
the privilege of the library and keep commons. 
This keeping commons is a curious custom. Every 
student must keep commons every term; that is, he 
must eat a dinner a certain number of times in the 
dining hall of the society. Three years is the usual 
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course; two for university graduates. Then when | profited by the lectures or not. A fearful agitation 


he passes the required examination, on the propo- | 
sition of a barrister of some years standing, he will 


be “called to the bar.” Then he will have to don 


his “ wig and gown,” and can never plead a case | 
without being attired in this old-fashioned regalia. | 
The “inner bar” again is distinct from the “ outer 
bar.” The leading successful juniors after years of 
hard work, succeed in being. called to the inner bar. 
They “take silk,” as the phrase goes. This expres- 
sion came to be used from the fact that members 
from the inner bar, Queen’s counsel as they are 
called, wear gowns made of silk, as distinguished 
from the stuff gowns of the juniors. Thus the 
practice of the law is surrounded by wonderful pomp 
and circumstance. The judge is clothed in robes of 
magnificence, which are, to say the least, calculated 
to recall some scenes of the “Arabian Nights.” 
Americans are too practical a people to believe 
in any of this pomp and show. The burly court 
attendants are considered pompous enough, and 
the majesty of the law is upheld by a few well-fed 
policemen, while the clerk of the court plays a very 
important part, only second to that of the judge 
himself. I confess I was disappointed on my first 
visit to a court of law in America. I had in my 
mind’s eye a picture of regal state such as I had 
always seen in Europe. The glamor which was the 
effect of all this show had vanished. It seemed as 
if you took away all the artist’s best work from a 
splendid painting and left nothing but the lay figures 
as drawn out in the rough draft, and which seemed 
strongly cold and unfamiliar. 

This, of course, was one of my first impressions, 
which I suppose are almost always modified by the 
maturer experience of after years. 

I have dwelt on these points, as I said, to show 
the difference between the American and European 
systems. I must say, without fear of contradiction, 
that the system which prevails in this country is far 
ahead of anything in Europe. I suppose the system 
of one school may be taken as a type of the most 
advanced methods on the American continent. All 
the red tapeism is eliminated. The whole work of 
the school is mapped out and arranged in a manner 
that gives the maximum of instruction to the 
student. The “recitations” were to me a novel 
feature. As a general rule, they are not included in 
the work of any teaching body connected with a 
university in Europe. In fact, I have seen a 
tremendous agitation which arose from the fact that 
a professor in one of the queen’s colleges wished to 
make it a custom to ask questions on previous lec- 
tures. Students who did not show proficiency of 
some sort in the previous work which he had 
lectured on found that the practical professor would 
not be inclined to give them credit for attendance at 
lectures from which they derived no benefit. The 


students regarded this as an infringement on their 
rights. They did not pay their money to be cate- 





chised. It was their own affair whether they 





followed. The students demonstrated on the public 
streets, and subsequently they won the day. The 
keeping of note books is not compulsory. In fact, 
as compared with American system, the whole modus 
operandi gave the student more Opportunity to do 
as he pleased in this respect. 

Looking at the facts of the case as I find them, J 
must assert that the American system is far and 
away ahead of the old world methods. The 
American student is a much more diligent man than 
the average student of the old world. It seems to 
be characteristic of the American people generally, 
They are indefatigable, resolute and energetic, A 
boy does not come to college because the father 
thinks and, mayhap, ‘says: “Oh, it will do him 
good to run through the ’varsity. I'd like to see my 
boy pull in the boat as I did when I went to 
college.” 
with a consistent effort which would amaze the 
students of the old world. I have worked steadily 
for hours looking up cases in the library, and, worn 
out and tired, I might remark to a student sitting 
near me as to the amount of work I covered ina 
certain time, only to discover to my dismay that he 
has done twice as much. The American may or may 
not be blessed with brains, but one and all seem to 
have inbred in them a wonderful capacity for quell- 
ing hard work. By the way, to anyone who is tired 
of reading the sensational papers, or the so-called 
humor of the comic papers, or of reading what 
Corbett says about Fitzsimmons, and what the 
doughty champion says of his fallen foe, as they 
sling choice epithets at each other, I would com- 
mend the study of cases. It may not send the same 
thrill through his nerves as he may experience as he 
surveys the works of art (?) which adorn the pic- 
torial pages of the Sunday papers. It may not be 
the same reading exactly as the reported speeches of 
the heroes of the caucuses, where current slang and 
the queen’s English struggle for mastery, and the 
result is a victory for slang. But if he loves work 
for the sake of work, and is not afraid to become 
afflicted with paresis, and “ writers’ cramp,” let him 
take up the study of law and work to keep ahead of 
his class. He will find that this is a species of 
amusement which will prove exhilarating in the 
extreme. 

Before three weeks are over he will probably long 
to get back to his mother’s apron strings, where 
perchance he can revel in the enjoyment of rustic 
repose and all the joys that accompany life in these 
peaceful homes of America, where criminal law will 
cease to trouble, and litigants of every kind are at 
rest. 

I began by saying, what a strange conglomeration 
of men and women one finds in an American univer- 
sity to-day. I say women advisedly, for the time 
is coming when poor, frail, broken-hearted, over- 


worked, under-paid man will have to make way for 


the so-called “ weaker vessel,” who can do his work 


They come to work, and they do work | 
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4s well as him, and who is fast usurping his domain 
and telling him, go to Klondike or Chelsea, or any- 
where except where woman’s noble talents are to 
have undisturbed sway. When woman takes her 
place in all the learned professions, and can, in 
attention to business, beat the average man in nine 
eases out of ten, where are the unfortunate men 
going to find their sphere of influence? 

“The hand that rocks the cradle rules the world.” 
Aye! it will rock the world later on, and the old 
world will wonder what has happened when woman 
will rule over its broad acres, and sublunary exist- 
ence will be a “thing of beauty and a joy forever.” 


“When pain and anguish rack the brow 
A ministering angel thou! ” 


What would the poet have said if he saw her 
thunder in the forum, if he saw her orating in the 
public places as a “ socialist” and in many spheres 
where he never dreamed to see her. His day 
dreams would have vanished into thin air if he saw 
her with abbreviated skirts astride a wheel careering 
along the highway. The women of his day never 
raised their skirts above their ankles. It would sur- 
prise him indeed. But, good Sir Walter, we have 
women too who think of other things besides the 
wheel. Our women are far ahead of the silly, 
simpering, fair “ladye” of your day. “ Tempora 
mutantur et mutamur nos in illis.”’ 

Joun J. O’Connor. 

Of the Suffolk (Mass.) Bar. 
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THE AMERICAN DUDE; HIS PLACE (?) IN 
SOCIOLOGY. 


This type of individual is distinctly a creation of 
the nineteenth century. His exact place in society 
has never yet been determined by sociologists. Can 
you describe him? I will attempt it. He wears on 
the top of his head a hat just as flat as his cash. 
His soiled finger-tips stamp him as an incessant 
cigarette smoker. The women folks of the com- 
munity are pestered by his undesirable and un- 
solicited attentions. He wears a large collar, sports 
a cane and cigarette. Of cheek and impudence he 
has an unlimited store. He plays billiards, sports 
jewelry, wears bouquets and owes the landlady. 
A moustache (nine hairs to a side) generally adorns 
his thin lips. He is always ready to drink on 
another man’s dollar, and the free lunch he never 
Spares. His ignorance is always displayed, as is 
likewise his eyeglass and English airs. When his 
tailor thinks of him he can sing with perfect pro- 
priety “The Heart Bowed Down With Weight of 
Woe.” His face and pale complexion denote his 
knowledge of folly, vice and sin. His legs are long 
and slender, and a large necktie does yeoman duty 
in hiding his soiled linen. His shoes are sharp at 
the toe, and in winter a pair of seedy gaiters cover 
his slender feet. His poor old father he will not 


own. He is on good terms with his “ uncle.” 
great ambition is to shine as a ladies’ man. 
What can we do for this parasite of city life? The 
thief and common malefactors we can guard against, 
but who can protect society from the worthless 
individual who hangs on to the skirts of 
respectability? 

You all know the young man about town whom 
I have just described, He is a living ulcer to so- 
ciety. He is never detected in crime, but, in my 
opinion, is always ready to act as a “ go-between” 
in anything disreputable or shady.. The present 
and future generations of America will rise up and 
call him blessed who can show a practical way to 
reform this worthless creature. 


His 


JoserpH M. SuLLIVvAN. ° 
Of the Suffolk (Mass.) Bar. 


a Sen 
THE COMPENSATION OF JUDGES. 


Is CHAPTER 468, LAws OF 1901, UNCONSTITUTIONAL? 


The new Constitution, article 6, section 12, reads 
as follows: 


“The judges and justices hereinbefore mentioned 
shall receive for their services a compensation estab- 
lished by law, which shall not be increased or 
diminished during their official terms.” 

Laws of 1900, chapter 431, section 1, reads as 
follows: 

“A trial justice who attends a term or part of 
the supreme court, except in the counties of New 
York and Kings, outside the county in which he 
resides, is entitled to the actual necessary traveling 
and other expenses incurred by him in the perform- 
ance of such duties, not exceeding one thousand 
dollars, to be paid by the treasurer upon the audit 
and warrant of the comptroller.” 

Laws of 1901, chapter 468, section I, 
follows: 

“Every justice of the supreme court, who has 
been, or shall hereafter be, designated as a presid- 
ing or associate justice of any of the appellate 
divisions of the supreme court of this state, except 
in the first and second departments, and who resides 
in a county other than that in which the court to 
which he is assigned is held, shall be paid annually 
the sum of two thousand five hundred dollars in 
full for all his actual and necessary expenses and 
disbursements paid or incurred by him while absent 
from the county in which he resides, in the perform- 
ance of his duties as such justice, including his 
expenses in going to and returning from the place 
where such court is held” (amended by Laws 1901, 
chap. 468, in effect January 1, 1901). 

The question is whether these acts are within the 
inhibitions of the Constitution, article 6, section 12. 


reads as 























Do they increase the compensation established by 
law? 
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The Constitution of 1846, article 6, section 7, 
read as follows: 

“The judges of the court of appeals and justices 
of the supreme court shall severally receive, at 
stated times, for their services, a compensation, to 
be established by law, which shall not be increased 
or diminished during their continuance in office.” 

The Constitution of 1869 (amending the above), 
article 6, section 14, was as follows: 

“The judges and justices hereinbefore mentioned 
shall receive for their services, a compensation to 
be established by law, which shall not be diminished 
during their official terms.” 

The Constitution of 1881, article 6, section 14, is a 
verbatim of 1860. 

We are now in possession of the continuity of 
the fundamental law. 

Whatever doubt (if any) exists as to the act of 
1900, there can be no doubt about the act of 1901. 

Where is the evidence that the expenses of a 
justice of the Appellate Division amounts to $2,500? 

Is there a presumption that his expenses amount 
to $2,500? 

If so, is it a presumption of fact or of law? 

His expenses may amount to $1,000, $5,000, or 
even $10,000 — non constat. 

In order to understand more fully these acts, we 
must read prior laws. 

Chapter 408 of the Laws of 1870, section 9, reads 
as follows: 

“The justices of the supreme court shall receive 
an annual compensation of $6,000 each, payable 
quarterly, in lieu of all other compensation, except 
they shall receive, in addition to such stated salaries, 
a per diem allowance of five dollars per day, for 
their reasonable expenses, when absent from their 
homes, and engaged in holding any general or 
special term, circuit court or court of oyer and 
terminer, or attending any convention, as herein- 
after provided, to revise the rules of said court.” 

The legislature of 1872, chapter 541, section 1, 
in part, abrogated these provisions, and enacted as 
follows: 

“The said justices of the supreme court, except 
in the first judicial district, shall each receive the 
sum of twelve hundred dollars, annually, from the 
first day of January, eighteen hundred and seventy- 
two, in lieu of, and in full of all expenses now al- 
lowed by law. This subdivision shall not increase 
the pay of any judge, except the justices of the 
supreme court.” 

Laws of 1896, chapter 390, read as follows: 

Section 1. “ Every justice of the supreme court, 
who has been, or shall hereafter be, designated as 
the presiding or associate justice of any of the ap- 
pellate divisions of the supreme court of this state, 
except in the first department, and who resides in a 
county other than that which the court to which 
he is assigned is held, shall be repaid the actual 
and necessary expenses and disbursements that he 
shall pay or incur while absent from the county 
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in which he resides, in the performance of hig 
duties as such justice, including his expenses in 
going to and returning from the place where such 
court is held, not to exceed the sum of twenty-five 
hundred dollars in any year.” 

Sec. 2. “Any justice who is entitled to reim- 
bursement for his expenses and disbursements under 
the provisions of this act, shall make a statement 
of the expenses and disbursements so paid and 
incurred by him and duly verify the same, which 
shall be presented to the comptroller for audit, and 
the amount audited by him shall be paid by the 
treasurer out of any moneys in his hands not other- 
wise appropriated.” 

Sec. 3. “ The disbursements authorized under this 
act shall be paid from the first day of January, 
eighteen hundred and ninety-six.” 

Sections 2 and 3 repealed by Laws 1901, chapter 
468. 
It will be noticed that by this act the justices are 
repaid their actual and necessary expenses, but not 
to exceed the sum of $2,500 in any year. 

Does this act, chapter 468 of the Laws of 1901, 
violate article 6, section 12, of the Constitution? 

We say it does. This payment increases the 
compensation of the justice receiving it. 

The $1,200 allowed by the Laws of 1872, chapter 
541, section 1, is the same, in principle, as the 
$2,500 given by the act of 1901, chapter 390, sec- 
tion I. 

People ex rel Bockes (115 N. Y. 302), the court 
had under consideration the question whether the 
$1,200 allowed to justices of the Supreme Court by 
the Laws of 1872, chapter 541, section I, was a 
compensation. 

Gray, J., says: “The word compensation means, 
and, I think, obviously means, the sum of money 
which the judicial officer had been in the receipt of 
from the State, when his term of office was 
abridged.” 

In the law of 1870, which gave a per diem allow- 
ance for reasonable expenses, etc., that payment 
even was regarded as in the nature of compensation 
to the justice, for the language used was that the 
$6,000 a year was “in lieu of all other compensa- 
tion,” except that they shall receive, in addition to 
such stated salary, a per diem allowance,” etc. 

The effect of the use of the word “except,” in 
connection with the grant of compensation, is to 
invest the grant of a per diem allowance, with the 
legislative idea of further compensation. Then the 
act of 1872 abrogates the provision for a per diem 
allowance, and grants to the justices “the sum of 
$1,200 annually in lieu” of expenses. This language 
is substantial in its effect. 

It substitutes an annual grant of money to the 
incumbent, in the place of the allowance for 


expenses. 

This, I think, was a clear grant of pay or compen- 
sation, having no connection with the expenses 
incurred by a justice. 


As granted by this act, it 
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became, naturally and plainly, as much a part of the 
compensation to the justice as though his salary, 
eo nomine, had been increased to compensate him 
further for what his office entailed upon him in the 
way of duties and work. 

Expenses, or no expenses, he became entitled 
to the whole of the $1,200. 

In my belief, that all we can devise from language, 
and by reasoning from cause to effect, the intention 
of the legislature was to make a permanent addition 
to the stated salary, which should be beyond the 
power of subsequent legislatures to affect. The 
law operated to increase the fixed compensation of 
the justices, while withdrawing any compensation 
measured and determined by time occupied. Under 
the old system of a per diem allowance of five dol- 
lars, of course, the amounts received by the various 
justices must have varied materially, in accordance 
with the necessity for travel in the different judicial 
districts. 

If the legislature, therefore, had had in mind in 
enacting the law of 1872 simply to make a change 
in the method of repaying the justices’ expenses, 
the amount of the grant would have been granted 
accordingly. 

Instead, however, the legislature increased the 
salary or compensation by adding to it a further fired | 
sum in commutation of all expenses and demands. | 

By way of illustrating more forcibly, we see in | 
the annual report of the comptroller to the legis- 
lature in 1872 (Assembly Documents, Vol. 1, p. 44) 
that his. warrants upon the State treasury on ac- | 
count of the Supreme Court justices in 1871, for | 
payment per diem allowances under the act of 1870, | 
varied in amounts for each judicial district, ranging | 
from $1,370 for the fourth, to $3,030 for the seventh. | 

By the amendment of 1872 there was granted to 
the justices in each of these districts the fixed aggre- 
gate sum of $4,800. 

This ought to show pretty conclusively that the 
legislative grant had no relation to a purpose of 
merely reimbursing expenses of the justices. 

The words “in lieu of all expenses now allowed 
by law,” in the act of 1872, indicate that that allow- 
ance was superceded, and that it could no longer 
be claimed in addition to the increased compensa- 
tion. The logic of the thing must lead us to sup- 
pose that the legislature intended, by passing the 
act of 1872, to change the whole system, and, instead 
of paying the varying expenses of the justices, to 
substitute a larger salary or compensation to cover all 
services and all expenses.” 

In the case of Gilbert v. Supervisors, etc. (136 
N. Y. 185) Judge O’Brien says: “When the 
amendment of 1880 was adopted the word compensa- 
tion had been in the judiciary article for ten years, 
and was understood to mean the salary of the judge, 
as such, and the allowance for expenses.” 

In People ex rel. Follett v. Fitch et al. (145 N. Y. 
265) Judge Bartlett says: 











“The answer to this question depends upon the 





fact whether the $1,200 was to be regarded as a re- 
imbursement of expenses or an increase of salary. 

“ This court held to the latter view —the $1,200 was 
treated as a salary, because the amount could no 
longer be regarded as an allowance for expenses, 
but rather a fired statutory sum, to which the relator 
was entitled absolutely, without regard to his incurring 
expenses.” 

In view of these decisions, it is the duty of the 
comptroller to refuse to audit these amounts. 

I am informed that many of the justices refuse to 
receive the amount awarded, believing the acts are 
obnoxious to the Constitution. 

When they accepted the office at $7,200, each 
knew the extent of his judicial district and the prob- 
able expense each year. 

Why not give each justice every year $10,000 for 
a little vacation on the “ continent?” 

A. A. WHITE. 

BINGHAMTON, July 4, 1902. 
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POWER OF GOVERNOR TO REMOVE 
COUNTY OFFICERS. 


In the Matter of the Application of CHARLES GUDEN, 
as Sheriff of the County of Kings, Appellant, v. 
Norman S. Dixe, Respondent. 


New York Court oF APPEALS. 
(Decided June 20, 1902.) 


Benjamin F. Tracy, for appellant; G. D. B. Has- 
brouck for respondent. 


ParKER, Ch. J.— There resides in the people of 
this and every State an absolute and uncontrolled 
power to prescribe rules of action, through legisla- 
tion, to enforce rules of action and to transact 
generally the affairs of government, through execu- 
tive acts, and to determine controversies between, 
enforce rights belonging to, and redress wrongs 
done to, citizens of the State through the courts. 
This power of the people is absolute and uncon- 
trolled, except as the people themselves have 
sought to restrain it either by the Constitution of the 
United States or by the Constitution of the particu- 
lar State in which the act is done, the rule adopted, 
or the judgment pronounced. (Cooley on Consti- 
tutional Limitations, 205.) 

These powers the people of this State have by a 
written Constitution separated, and distributed 
among the three departments of government created 
by it—the executive, legislative and judicial — 
carefully enumerating the powers and defining their 
limits. And the Constitution must be so construed 
as to preserve rather than to destroy the powers of 
the co-ordinate branches of the government, thus 
securing the full exercise of all the powers con- 
ferred by the people. 

In this country the power of removal is an execu- 
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tive power, and in this State it has been vested in 
the governor by the people. (Constitution, art. IV, 
$ 1.) The Constitution further specifically pro- 
vides — and has since 1821 in effect, and since 1846 
in precisely the same words —that “the governor 
may remove any officer, in this section mentioned 
(sheriffs, clerks of counties, district attorneys and 
registers in counties having registers), within the 
term for which he shall have been elected; giving 
to such officer a copy of the charges against him, 
and an opportunity of being heard in his defense.” 
(Art. X, § 1.) 

It does not require argument to persuade the 
mind that the power thus conferred is executive, 
not judicial, and that it was intended to be vested 
exclusively in the governor. 

If the intent of the framers of the Constitution 
were not plainly apparent from the language of the 
clause, all doubt would be removed by an examina- 
tion of the debates of the constitutional conventions 
of 1821 and 1846. 

Prior to the Constitution of 1821 the office of 
sheriff had not been an elective but an appointive 
one. Under the Constitution of 1777 thie appoint- 
ments were made by a council consisting of the 

overnor and one member from each of the four 

reat senate districts of the State. The manner in 
which this power was exercised became the subject 
of such grave abuse that the convention of 1821 set 
about accomplishing a needed correction. The final 
result was that the electors of the several counties 
were authorized to choose the sheriffs by ballot, 
and upon the governor was conferred the power of 
removal in language substantially like that in exist- 
ence in the Constitution of to-day. 

An examination of the debates of that convention 
seems to indicate that the propriety of vesting the 
power of removal in the governor was not ques- 
tioned. A difference of opinion did prevail as to the 
advisability of requiring notice and an opportunity 
to be heard before removal. 

Mr. Van Ness “ was not in favor of the governor’s 
calling the officer before him to answer to com- 
plaints or charges, or of assigning his reasons for 
such removal. There might be reasons of a delicate 
nature, such as moral disqualifications, to occasion 
such removal. And with this power of removal in 
the executive, he was less opposed to the election of 
sheriffs and clerks by the people.” 

“Mr. Root wished the cause of removal might 
be known and assigned. He was no friend to 
gubernatorial delicacy. We had seen too much 
of it already.” 

The proposition was then divided into two parts. 

“The question on the first part, relating to the 
removal of sheriffs, was taken and carried. 

“The question was then stated to be on the 
second part of the proposition, requiring the gov- 
ernor to assign reasons for such removal, and to 
give to the sheriff an opportunity of appearing in 
his own defense. 








“Mr. Kent (Chancellor Kent) was opposed to the 
Proposition on the ground that it might be expe- 
dient for the governor to remove sheriffs without 
assigning his reasons. * * * The governor was 
the great sheriff of the State, and the sheriffs should 
be considered in the light of deputies. 

“Mr. Spencer (Chief Judge Spencer) approved of 
the proposition. No officer should be removed for 
arbitrary cause, nor without good reasons.” 

Mr. Root “ was not in favor of yielding the repy- 
tation of his fellow citizens to the delicacy of the 
executive.” 

Mr. Tompkins voiced the sentiment which finally 
prevailed when he said, “If this clause is rejected 
a sheriff may be displaced in secret without cause 
assigned, which may be merely a political one.” 
(Clark’s Debates of the Constitutional Conventiog 
of 1821, pp. 195, 196.) 

The advantage of notice of charges and oppor 
tunity to be heard was apparently regarded as rest 
ing in the publicity which would result, enabling the 
people to judge of the necessity or propriety of a 
removal. Such publicity would ordinarily prove a 
sufficient check, if any check can ever be needed 
upon a man holding the commanding position of 
governor of a State. 

In the constitutional convention of 1846 the sec- 
tion of the proposed Constitution relating to elec- 
tion and removal of sheriffs and other. county 
officers being before the convention, Mr. Van 
Schoonhoven moved ta so amend it as “ to provide 
that the removal should be made by and with the 
advice and consent of the board of supervisors of 
the county in which said officer may reside.” 
“This,” he said, “ would give the officers against 
whom charges were preferred an opportunity to be 
tried by their peers.” 

“Mr. Angel said the governor had already the 
power to remove sheriffs, etc., and he had not heard 
that there was any complaint against that power, 
which had not been very frequently exercised. 

“Mr. Stow hoped if the amendment prevailed, it 
would not be imposed upon the governor to see 
that the laws were faithfully executed. His powers 
had already been so restricted that he could not do 
much more than look on and wish that the gov- 
ernment might do well. He could see no good 
reason for a change of the present Constitution in 
this respect. 

“Mr. Rhoades concurred in this view of the ques- 
tion. Nothing certainly could be more proper and 
necessary than that the chief executive should have 
this control over the subordinate executive officers 
of the counties. 

“Mr. Van Schoonhoven replied to Mr. Stow say- 
ing, that if the governor had nothing else to do, he 
might employ himself in this way, for that reason. 
His objection was to giving any one officer absolute 
power to remove another. 

“Mr. Patterson had never felt any danger from 
this provision, and he did not believe any governor 
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; this State would descend to the exercise of this 


power for mere partisan motives. He knew that in 
one instance it had been exercised with great 
propriety. 

“Mr. Bascom suggested that the power of removal 
might be properly transferred to the Supreme 
Court. These officers might then be tried by a 
tribunal very capable of deciding whether they had 
committed anything worthy of removal. He would 
be tried at home, too, while if the governor was to 
decide there must be the expense of a journey to 
the capital. There was no danger in leaving this 
power where it was, though it would result in some 
inconvenience and expense to the party dealt with. 

“Mr. Simons insisted that it would not do to 
sever the chief executive from the subordinate 
executive officers of counties. There might be occa- 
sion for the prompt exercise of this power of 
removal — pervading excitement— which would 
admit of no delay in the removal of the officer. 

“The amendment was lost.” (N. Y, Cons. Con. 
Deb. 1846 [Croswell & Sutton Argus Ed.], p. 770.) 

The suggestion of Delegate Bascom that the 
power of removal be transferred to the Supreme 
Court seems not to have been welcomed by the 
convention, and one of the reasons may undoubtedly 
be found in the remarks of the next speaker, who 
most emphatically asserted that it would never do 
to sever the chief executive from the subordinate 
executive officers, for there might be occasion for 
the prompt removal of an officer that would admit 
of no delay. 

Mr. Simons’ speech closed the debate and the 
rejection of the amendment settled the question in 
favor of the governor’s right to exercise this execu- 
tive power without hindrance even from the local 
board of supervisors. And there it must remain if 
the judicial department of the State government is 
to enforce the principle underlying, as well as the 
mandates of the Constitution apportioning the 
powers of government into three departments and 
making each department supreme in the perform- 
ance of the duties committed to it. 

The suggestion that, if the courts do not interfere, 
some chief executive may proceed in disregard of 
those principles which courts of impeachment have 
established, should not be given weight, for the 
ability to act quickly in the removal of administra- 
tive officers and clerks is as important in the con- 
duct of government as in the management of a 
§igantic corporation or large individual enterprise. 
The attempt to safe-guard the rights of the official, 
or the clerk, should not be carried to such an extent 
a to override the interests of the public, for the 
public business is of paramount importance. It is 
better that occasionally a mistake should be made in 
the removal of an officer than that the public busi- 
ness should be seriously interfered with — as it was, 
for instance, in this case by a controversy over the 
title of an office, which has resulted in the assump- 
tion by two men of the rights, powers and duties of 





sheriff of Kings county, in which one has been 
upheld by the Special Term of the Supreme Court, 
and the other by the Appellate Division thereof 
causing in the meantime, necessarily, great em- 
barrassment and delay in the administration of the 
criminal business of the county. And so it might 
happen in other cases, had the judiciary the power 
to review executive acts of removal. Hence, in 
their wisdom, the framers of the Constitution put 
the public interests in the foreground, and provided 
a simple and prompt method of removal of county 
executive officers by the governor of the State. 

Of the manner in which that power has been 
exercised there has been but little complaint in the 
more than eighty years that have passed since the 
power was first granted. Delegate Becker, of the 
constitutional convention of 1894, seems to have 
been of the opinion that the governor should not 
have an absolute and unconditional power of 
removal that might be exercised without a sufficient 
reason, and so he proposed in due form an amend- 
ment to the section of the Constitution under con- 
sideration, which should insert therein after the 
word “remove” the words “for good cause 
shown,” but the proposed amendment was rejected, 
and without debate, so far as the record discloses. 

But had there been large complaint concerning 
the exercise of the power the method of removal 
imbedded in the Constitution must govern until the 
people change it. It authorizes the governor to 
remove, as we have seen, after “giving to such 
officer a copy of the charges against him and an 
opportunity of being heard in his defense,” and an 
examination of the record discloses that such 
requirements of the Constitution were fully com- 
plied with in this case. 

Therefore, we do not examine into the merits, 
for they do not concern the courts, inasmuch as 
both the power to decide whether Guden should 
be removed from the office of sheriff, and the 
responsibility for a right decision, rests solely upon 
the governor of the State. 

The order should be affirmed, with costs. 


O’Brien, J.—I concur with Chief Judge Parker 
in the result. My conclusion, however, is based 
upon grounds somewhat different from those stated 
in his opinion, and, briefly, my reasons are these: 
It is provided in section one of article ten of the 
Constitution that “The Governor may remove any 
officer, in this section mentioned, within the term 
for which he shall have been elected; giving to 
such officer a copy of the charges against him, and 
an opportunity of being heard in his defense.” 
The officers mentioned in the section are sheriffs, 
clerks of counties, district attorneys and registers 
in counties having registers. The power of removal 
is here given with the limitation that it shall be 
made upon charges only, a copy of which is to be 
served upon the officer and an opportunity given to 
him to be heard in his defense. Inasmuch as the 
accused officer is entitled to make a defense and be 
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heard in his own behalf before the removal can be 
ordered, the proceeding is judicial in nature and 
character. Any proceeding in which a party is en- 
titled to make a defense and to be heard necessarily 
involves a judicial inquiry. It is admitted on all 
sides that before a removal can be made the gover- 
nor must acquire jurisdiction. There must be a 
charge of some official misconduct on the part of 
the officer and he must have been served with a 
copy of the charge and given an opportunity to be 
heard. A mere statement, in writing, of some act 
or omission on the part of the officer, that in no 
sense can constitute misconduct, would not be a 
charge within the meaning of this provision of the 
Constitution. It is not necessary that the charge 
be stated with all the precision of a pleading in a 
court of law or equity. The governor has power to 
prescribe his own rules of procedure and determine 
whether the charge is sufficiently specific or other- 
wise, but there must be some act or omission on 
the part of the officer stated in the papers, which 
amounts to official misconduct, and when such a 
paper i$ presented to the governor he acquires 
jurisdiction of the person of the officer and of the 
subject-matter of the charge. For any error of law 
or of fact that he may commit in the progress of 
the investigation there is no power of review in the 
courts. The courts can inquire with reference to a 
single question only, and that is the jurisdiction; 
but the power to inquire as to jurisdiction seces- 
sarily implies the right to examine into the nature 
and character of the charge, in order to see whether 
it is in any proper sense a charge at all within the 
meaning of the Constitution. 

In my opinion the charges in this case were 
sufficient to confer jurisdiction upon the governor. 
In one of the charges presented to him and which 
appears in the record it is, in substance, alleged 
that the sheriff abdicated his powers and duties 
with respect to the appointment of his subordinates 
to an irresponsible body of men called a patronage 
committee. That is to say, he entered into an 
agreement with this committee to make such ap- 
pointments of subordinates as it determined upon, 
and that a list of forty persons was furnished to 
him by this committee to be appointed as his sub- 
ordinates and that he appointed them. The 
appointment of these persons, under such circum- 
stances, was an Official act relating to the powers 
and ditties of his office. The charge, in substance, 
is that the sheriff farmed out to an outside irre- 
sponsible political body the performance of duties 
which devolved upon himself. It is true that the 
form in which this charge is stated is not accord- 
ing to the strict rules of pleading. The statement 
is that the sheriff testified to all these facts in a 
certain examination or proceeding before a judicial 
officer, but it was perfectly competent for the gov- 
ernor to treat the charge as a distinct averment of 
the truth of the facts stated by the sheriff in his 
examination. The form of the charge is a state- 








ment of the evidence of the fact, rather than 
fact itself, but the executive had the power to entep. 
tain this charge, although it was not formulated 
according to the technical rules of pleading. 

It was not necessary that the order of remoyal 
should specify the particular acts for which the 
removal was made. The order necessarily includes 
all acts embraced in the charges and covered by the 
proofs just as the general verdict of a jury includes 
all the facts comprehended in the issue submitted, 
and the validity of the judgment indicated by the 
order of removal is not affected by the circumstance 
that the executive, instead of specifying the particu: 
lar acts of misconduct of which the sheriff was 
charged and found guilty, expressed his reasons jn 
a milder form, namely, that it appeared to his satigs 
faction that the usefulness of Guden in the office of 
sheriff of the county is at an end and that he be 
removed from the office. 


Gray, Haicut, VANN, CULLEN and Wernen, JJ. 
(O’Brien, J., in result in memorandum) concur 
with Parker, Ch. J. 


Order affirmed. 
——_e——_———_ 


THE RIGHT TO HOLD OFFICE AS AFFECTED 
BY THE RECEIPT OF A PENSION. 


Price v. Joun McGaw Woopsury ET AL. 


New York Supreme Court, Triat TERM, 
Part II. 


Opinion of Judge LeveENtRITT, June 3, 1902. 


George L. Rives, Theodore Connoly, for respond- 
ent; Roger Foster, attorney for petitioner. 


People ex rel. Price v. Woodbury, Commissioner, 
etc.— This is an application for a peremptory writ 
of mandamus requiring the defendants to reinstate 
the relator as section foreman in the department of 
street cleaning. For a period of twenty years prior 
to May 25, 1894, the relator was a member of the 
police force of this city; on that date he was, put- 
suant to chapter 375 of the Laws of 1888, retired 
on his own application and became entitled to 4 
pension, which was fixed at $650 per annum by the 
police commissioners. Thereafter he became af 
employe of the street cleaning department, and on 
December 31, 1901, he held the position of section 
foreman at an annual salary of $1,200. On Decem- 
ber 31, 1901, the relator received the following 
letter: : 


“Sir—On the ground that you are now in the 
receipt of a pension from the city of New York, I 
declare your position as section foreman of this 
department forfeited by section 1560 of the Greate 
New York charter, and I, therefore, dismiss you 
from the service of this department for the above 
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= 
mentioned reason alone, to take effect at the end 


of this year, I90I. 
“ Respectfully, 
“P. E. NAGLE, 
“* Commissioner.” 

It is claimed by the relator that his removal, pur- 
suant to the notice, was illegal. Section 1560 of 
the charter, as it became operative on January I, 
1902, provides as follows: “ No person now receiv- 
ing or who may hereafter receive any pension from 
the city of New York, or any of the departments 
thereof, or out of any fund under the said city, or 
any of its departments, shall hold any office, em- 
ployment or position under the city of New York, 
or any of the counties included within said city. 
Any officer, subordinate or employe of said city, 
or any of its departments, or any of the counties 
included within said city, now in receipt of any 
such pension shall forthwith forfeit such office, 
position or employment.” I am of the opinion that 
this provision is violative of the State Constitu- 
tion, and, primarily, of article 1, section 1, which 
commands that no member of the State shall be 
disfranchised or deprived of any of the rights or 
privileges secured to any citizen thereof, unless by 
the law of the land or the judgment of his peers. 
I am aware that, in this department, at least, it 
has not been the usual practice to declare a law 
unconstitutional in the first instance at Special 
Term, but that its legality, where it has been at- 
tacked, has been affirmed pro forma, leaving it to 
the higher tribunal to declare its nullity. This has 
usually been done so that established order should 
not be interfered with until an appellate court has 
given at least some finality to the litigation. In this 
instance, however, I am not disposed to follow the 
practice; the granting of a stay pending appeal will 
prevent any disturbance of office. The provision 
strikes me, at least, as so obviously unconstitu- 
tional that I cannot omit, even at the risk, perhaps, 
of a departure from an unwritten rule of practice, 
briefly to state the reasons of my conclusions. The 
theory, as well as the spirit underlying all demo- 
cratic Constitutions is to deny to no one living 
under them, to no member of the State, the right 
to hold office. The trusts, offices or employments 
within the gift or at the disposition of the conferring 
power, whether by vote or by appointment, are for 
all the citizens. This is the general rule, and, so 
far as we find it modified in particular instances, the 
feason is to be sought and found in certain prop- 
etly continued inhibitions of the common law, 
express constitutional disqualification, or in legisla- 
tive enactments following both the common law 
and the reasonable intendments of the Constitution. 
While not, strictly speaking, a natural right or one 
guaranteed inviolable by the Constitution, it flows, 
nevertheless, from the general scheme of that in- 
strument and the spirit of our institutions. “ Eligi- 
bility to office is not declared as a right or principle 
by any express terms of the Constitution, but it 





results as a just deduction from the express powers 
and provisions of the system” (Barker v. People, 
3 Cow. 286, 303). “The right to hold public office 
under our political system is an implied attribute 
of citizenship, and is presumed to be co-extensive 
with that of voting at an election held for the pur- 
pose of choosing an incumbent for that office” 
(Mechem, Public Offices and Officers, sec. 67). Gen- 
eral eligibility is the rule; disqualification is the 
exception. .The particular Constitution may, of 
course, impose any disqualification which the sover- 
eign will of the people may have seen fit to incor- 
porate in the instrument, but it should be 
remembered that these restrictions are exceptional. 
Within certain very narrow limits the Legislature 
may impose additional disqualifications, or, rather, 
certain disqualifications declared by the Legislature 
have been sustained; not so much by virtue of any 
inherent power of the lawmaking body to limit 
eligibility in the broadest sense, as by virtue of 
proper construction of reasonable intendments of 
the Constitution. These legislative disqualifications, 
however, are likewise exceptional. In addition to 
these two classes there is, perhaps, a third: dis- 
qualifications like the one that no person shall hold 
incompatible offices, which have been carried over 
and continued from the common law (People v. 
Green, 5 Daly, 254; People v. Carrique, 2 Hill, 93); 
but this class can be reasonably deduced from the 
spirit and intent of the Constitution itself, and the 
application of the old common-law rules can be 
treated as but the expression, legislative or other- 
wise, of reasonable constitutional intendment. In 
other words, all disqualifications are strictly consti- 
tutional, whether express or implied, and all are 
to be treated as restrictive of the general tendency 
that concedes to all citizens all civil and political 
rights. “To be a citizen is to be qualified for the 
enjoyment of any right or privilege under our State 
government. * * * At any rate this is the rule, 
and no presumption is to be indulged against it. 
This fundamental right of each citizen as a citizen 
can be impaired only by express provisions of law” 
(People v. May, 3 Mich. 598, 603). Such excep- 
tions as exist are few and well defined. The maxim, 
expressio unius est exclusio alterius, is to be applied 
in all its rigor (1 Story on the Const. 628). 
Specifically, the underlying general rule has not 
been frequently or precisely stated in our cases. 
It has rather been taken for granted in most 
instances, and its terms are to be deduced from the 
manner of its application. In an early case, how- 
ever, the general principles have been well summar- 
ized. Sanford, J., in People v. Cowen (supra), 
says: “Eligibility to public trusts is claimed asa 
constitutional right which cannot be abridged or 
impaired. The Constitution establishes and defines 
the right of suffrage, and gives to the electors and 
to various authorities the power to confer public 
trusts. * * * Excepting particular exclusions 
thus established, the electors and the appointing 
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authorities are, by the Constitution, wholly free to 
confer public stations upon any person according to 
their pleasure. The Constitution giving the right 
of election and the right of appointment, these 
rights existing essentially in the freedom of choice, 
and the Constitution also declaring that certain 
persons are not eligible to office, it follows from 
these powers and provisions that all other persons 
are eligible. * * * I, therefore, concéive it to be 
entirely clear that the Legislature cannot establish 
arbitrary exclusion from office, or any general 
regulation requiring qualifications which the Con- 
stitution has not required” (at p. 303). If we exam- 
ine the disqualifications which are recognized we 
shall find that, barring arbitrary constitutional 
exclusions, they fall either within the class requiring 
certain necessary qualifications for all offices, or 
within that requiring necessary qualifications for a 
particular office. Of the former class are mental 
incapacity, insufficient age or residence, lack of 
citizenship, holding a prior or incompatible office, 
criminal character, and, perhaps, property qualifica- 
tions (Mechem, Public Officers, § 68, et seg.). Of 
the latter class are those professional attainments 
deemed necessary for the proper performance of the 
duties of specific office. ‘ Looking at it as a matter 
of common sense, we are quite sure that the framers 
of our organic law never intended to approve a 
constitutional barrier to the right of the people, 
through their Legislature, to enact laws which 
should have for their sole object the possession of 
fit and proper qualifications for the performance of 
the duties of a public office on the part of him who 
desired to be appointed to such office” (Rogers v. 
Buffalo, 123 N. Y. 173). So provisions that only 
lawyers shall be eligible to the office of corporation 
attorney, physicians to health boards or civil engi- 
neers to boards of public works, are reasonable and 
proper (Throop, Public Offices, § 73; 19 Am. & 
Eng. Ency. of L. 398). It is difficult to see, how- 
ever, how the receipt of a pension from a city 
department should disqualify one either generally 
or specially for the performance of all the duties of 
any of the thousands of the offices or positions at 
the disposal of the municipality, especially so. in 
this case, where old age or infirmity is not a factor. 

A policeman, who has served faithfully and con- 
tinuously for twenty years, may, on his own applica- 
tion, retire on half pay. The period of required 
service as a condition to the allowance of a pension 
permits retirement in prime of life when the pen- 
sioner is presumably in the possession of full bodily 
and mental powers. To say to him, by virtue of a 
sweeping, general provision, entirely unrelated to 
the particular act or law under which he receives his 
pension, you shall not be eligible to any office, posi- 
tion or employment so long as you are in receipt of 
your pension, or unless you give up your pension, is 
to my mind equivalent to partial disfranchisement 
and to the denial of those privileges and rights 
secured to other members of the State. I take it 





that it will not be disputed for an instant that, ig 


the absence of an express constitutional exclusion, 
a provision which should declare that no person in 
receipt of an income of more than $650 a year shall 
be eligible to any city office, position or employ- 
ment, would be flatly unconstitutional. It js diffi. 
cult to see how the provision would suddenly be. 
come constitutional or how it would cease to be ay 
interference with the individual’s constitutional 
right to be regarded as eligible to all positions if it 
should deny eligibility to those receiving that 
amount of income from a city department. The 
receipt of the income does not constitute holding ag 
incompatible office; it does not preclude the pos 
session of either the general or special qualifications 
already referred to, nor is it in anywise related to any 
other express disqualification. Arguments may be 
advanced in its favor from the standpoint of muni 
cipal economy, but not from that of constiti. 
tionality. The Constitution might arbitrarily pro- 
vide that test if the people saw fit to adopt it; but in 
the absence of such a provision the legislature jg 
powerless to enact it. It is not a means to secure 
efficient or intelligent service, and amounts to an 
arbitrary, unwarranted exclusion from constitutional 
right and privilege. I realize that this section of the 
charter would at first blush strike the average reader 
as entirely proper and constitutional. Proper, per- 
haps, it is if we consider solely the end in view; but 
unconstitutional it also is if we consider the means 
adopted to secure that end. It is not my purpose 
here to enter into an analysis of the theory of 4 
pension. Whether the intent of the legislature was 
that no person should at the same time derive 
income from two city sources; or that the recipient 
of a pension, thus securing some means of livelihood 
for life, should not be allowed to deprive a les 
fortunate brother of a position in the city service, 
much might be said in favor of either construction 
on social and economic grounds. But here we have 
to deal simply with the proper execution of that 
intent. A remedy, to my mind, if one be sought, 
exists, and the underlying appreciation that the 
principle involved may be right leads to the com 
fusion of ideas as to the law’s constitutionality. If 
it is deemed advisable to limit a city pensioners 
right to his pension to his continued non-acceptance 
of city employment, the prohibition would have to 
be incorporated, if at all, in the act granting him his 
pension. It is settled beyond dispute that a pension 
is a mere bounty or gratuity, an allowance without 
consideration which the granting authority may cat- 
cel, withhold, distribute or recall in its discretion 
It confers no vested rights, and acts repealing 
statutes awarding to certain persons gratuities of 
bounties have repeatedly been held to be constitt 
tional (Nagle v. Stagg, 15 App. Pr. [N. S.] 3% 
People ex rel. Cunningham v. Roper, 35 N. Y. 6% 
United States v. Teller, 167 U. S. 64; Walton ¥ 
Cotton, 19 How. Pr. 355; Frisbie v. United States 
157 U. S. 160; Pennie v. Ries, 80 Cal. 226, 132 U.§ 
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#64). I am not now called upon to consider the 
question whether the particular fund from which 
the relator derives his pension has characteristics 
which would prevent the application of the general 
rule. It is unnecessary to do so, as the charter sec- 
tion under construction is sweeping and applies to 
all pensions. The rule is applicable wherever the 
allowance is strictly a pension as that term has been 
construed in the law, and under that rule it seems 
that the legislature, being the granting authority, 
would have ample power to incorporate a provision 
in the act allowing the pension to the effect that it 
should terminate or become forfeited if the pen- 
sioner accepts another office. There is the remedy, 
if remedy be sought, but the end cannot be accom- 
plished by a general act announcing a rule as to 
eligibility in conflict with the general provisions 
and the spirit and intent of the Constitution. So 
far as I have been able to discover the question here 
discussed has never been passed upon in this State 
and no specific authorities can be cited in its 
support. The numerous opinions, however, in the 
case of Rathbone v. Wirth (6 App. Div. 277, 150 
N. Y. 45), and especially the unreported one of 
Mr. Justice Parker at Special Term, may be referred 
to with profit for underlying principles equally 
applicable to the case at bar. The relator is entitled 
to a writ. 
— 


TRUSTS AND HOW THEY REFUSE TO BE 
EXTERMINATED. 


What can the governor of Minnesota do about the 
Northern Securities Company? Can the governor of 
Minnesota or any other State, or anybody else, pre- 
vent the completion of the plans of the Northern 
Securities Company in their present form or some 
other effecting the same results? 

These questions have been asked of probably every 
important corporation lawyer in this city many times 
within the past month. It is alleged that the com- 
pany was formed effectually to consummate a bril- 
liant plan to combine competing railroads. Now, 
assuming that it was, are the laws now in existence 
adequate to prevent this? If not, will there be suffi- 
cient human ingenuity to frame new laws to meet 
the situation? And, if new laws are enacted that 
meet the necessities of the case, will they really pre- 
vent the combination? These are the riddles to be 
solved. 

A distinction is sometimes sought to be drawn 
between “trusts,” so-called, and enormous corpora- 


tions combining competitors, but as far as the public | 


is concerned this differentiation is merely a play on 


words. It is immaterial to the public whether the | 


combination is doing business as a trust or under 
corporate form. 

Whether trusts and combinations are or are not 
hurtful, or whether laws for their suppression should 


the present discussion. The vital question is, assum- 
ing that this is a combination, will it be stopped — 
not whether it ought to be, but will it be? 

When trusts were first “invented” the public 
looked upon them as horrible monsters designed to 
impoverish, if not to devour, the people. It was 
prophesied that every economic ill would come from 
them. Therefore, almost every lover of his people 
racked his brain to evolve some means or measure 
to prevent or suppress them, as every good citizen 
would endeavor to prevent or put down a pestilence. 
The great danger anticipated was the raising of 
prices, and thus forcing the consumer to pay out- 
rageously for his necessaries. Laws were enacted 
in every State and by the federal government to 
exterminate combinations tending to raise prices. 
If a law was found weak, a stronger and more 
stringent one was put in its place, but all this bore 
no fruit that was gatherable. Then it was said that 
the danger was not so much with combinations 
tending to elevate prices as with those tending to 
reduce them, and thus freeze out competition. The 
legislative guns and cannons were trained on that 
sort of combinations, but still without any result. 
In the face of all this legislation, the most bitter, 
vitriolic and drastic that the law-makers could 
devise, trusts have multiplied and grown beyond the 
wildest dream of the “father of trusts,” whoever 
he may be. To-day there is no place in this coun- 
try where they find any real difficulty in doing 
business. 

One might, from the foregoing, jump to the con- 
clusion that the courts have come under the shadow 
of corporate influence, and have favored trusts and 
combinations by failing to give judicial sanction to 
the legislative enactments, or by placing obstacles 
in the way of the enforcement of the legislative 
will— but not so. In almost every State the pro- 
nouncements of the courts against trusts have been 
radical, with decrees intended to be destructive. 
But the trusts seem to have found the judicial poison 
designed to accomplish their death, fattening food. 

In this State one of the early cases was the 
dissolution in 1890 by the Court of Appeals of the 
sugar trust. The court, in passing that solemn death 
sentence, said: 





In this State there can be no partnership of sepa- 
rate and independent corporations, whether directly 
|or indirectly, through the medium of a trust; no 
substantial consolidations which avoid and disregard 
the statutory provisions and restrictions, but manu- 
facturing corporations must be and remain several 
|as they were created, or one under the statute. 
| That decree, which was hailed with delight as the 
| salvation of the people, unwittingly pointed the way 
| to a vast corporation accomplishing the precise thing 
| which the decree intended to render impossible. Out 
|of the ashes in the urn in that judicial crematory 
‘there sprang a new and mighty corporation, and the 
| sugar trust of 1901 can look at the sugar trust of 1890 









or should not be enacted, is not within the scope of 2s a man looks upon a boy. 
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In 1892 the Supreme Court of Ohio, in dissolving 
the standard oil trust, said: 

Its object was to establish a virtual monopoly 
of the business of producing petroleum and of manu- 
facturing, refining and dealing in it and all its prod- 
ucts throughout the country, and by which it might 
not merely control the production, but the price, at 
its pleasure. All such associations are contrary to 
the policy of our law, and void. 

But it is notorious that the decree did not, as a 
matter of fact, dissolve that trust, and, besides, the 
present yearly dividends of the Standard Oil Com- 
pany would make a very respectable percentage of 
the capital “ stock” of the Standard Oil trust of 1892. 

The highest court of Texas forfeited the right of 
the Waters-Pierce Oil Company, the then local 
name of the Standard Oil Company of the South- 
west, to do business in Texas, and that decision was 
affirmed by the United States Supreme Court. The 
Texas agents of the company were arrested, and 
they appealed in vain to the Supreme Court at Wash- 
ington for relief. One would think that all this 
would have put an end to that mighty corporation, 
as far as Texas was concerned, but a new Standard 
Oil Company was organized under the laws of 
Texas, and is doing business in that State, and it is 
well known that the Standard Oil interests are most 
powerful in the newly discovered Texas oil fields. 

In Illinois a great victory (?) was won for the 
people in the decree abolishing the whiskey trust. 
A new company was immediately formed to take 
its place, and I believe by the very mem who brought 
about the proceedings which resulted in its dissolu- 
tion, and the present whiskey trust is a much more 
powerful institution than the old one. 

Quite recently corporate interests were driven into 
a cold perspiration by the sensational opinion of 
the Supreme Court of Illinois against the glucose 
trust (a corporation) because of the fear that no 
combination, under whatever form, could thereafter 
do business in that State; and yet even the glucose 
trust seems to be running along as well as ever, and 
every other trust in America is doing business in 
Illinois without a particle of real friction. 

The Supreme Court of the United States “ unset- 
tled the market” for a few days by deciding in the 
Trans-Missouri Freight Association case that an 
agreement between interstate railroads for making 
rates contravened the federal law known as the 
Sherman act, and yet such agreements are in effect 
to-day to a greater extent than ever before. 

These cases are only samples. The highest courts 
of nearly every State in the Union have rendered 
opinions against trusts and combinations in language 
that was eloquent of the wrongs of the people, and 
in almost every instance the decision was adverse 
to the combination. The federal courts have shown 
them no friendliness. The Supreme Court at Wash- 
ington has been unsparing of them. But whether the 
case was in the State or federal court, there has al- 
ways been the same net result — nothing. 








In every instance the real result attained in the 
end (not the nominal result, but the tangible result) 
has been very much like the “ finding” of the India 
justice of the peace in favor of a widow who sued 
a bank. After the justice had wiped away the tears 
inspired by the powerful appeal of the widow’s lay. 
yer, he said: “ The judgment must be for the bank, 
but the record of the court will show that the plaint. 
iff has the sympathy of the court.” In the cases of 
trusts and corporations controlling combinations, the 
courts have always shown their “ sympathy’ for the 
people” by rendering decrees against the trusts ang 
combinations, but these decrees have uniformly 
turned out to be impossible of genuine enforcement 

Therefore, if experience is to be our guide it 
would seem that the objects sought to be accom. 
plished by the Northern Securities Company will be 
attained —in one form or another. 


Henry Wot.man. 
——_>—_ 
MEDICINE AND THE LAW. 





It should be difficult for anyone to write drily on 
a subject of such varied fascination as forensic 
medicine, but to make the theme of vivid interest 
by word of mouth in the class-room may possibly 
be a more exacting task. Dr. Vivian Poore is to be 
credited with the double success of having pro 
duced a very good book which is at the same time 
an entirely delightful series of lectures. His 
Treatise on Medical Jurisprudence (Murray) is 
“based on lectures delivered at University Col 
lege,” and, if the professor’s platform style in any 
way resembles his literary style, the students to 
whom these lectures were addressed must have been 
sorry when the last of them had been delivered 
Racy is not the most usual epithet to apply toa 
book of medical jurisprudence, but it fits this one 
with an uncommon degree of precision. It is, ina 
word, while wholly practical and intended solely for 
students, such capital reading from the first page to 
the last, so taking, and so lighted up with wit, that 
it might easily secure a success not less popula 
than professional. This might shock Dr. Poore, 
but it would be his merited penalty for having 
proved to demonstration that a subject in its very 
essence technical—a subject involving, moreover, 
such things as murder, assault, sudden death, homi- 
cide, poisoning, and insanity — may be so handled 
as to result in literature, and literature of the most 
genial description. 

It is not my intention to talk text-book at you,” 
says Dr. Poore in his introductory lecture, and this 
gives the keynote to the spirit of the series. The 
treatment is free and colloquial throughout, but # 
every step the student is placed in possession of the 
facts he ought to know in the general practice a 
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medicine and law, and the full and effective use that 
js made of illustrative cases should assist to fix 
essential details in the memory. Take, as an in- 
stance of Dr. Poore’s method, his advice to the man 
of medicine on giving evidence in a court of law. 
Medicine is “hedged about by very long words, 
and the use of jargon has become a mischievous 
habit with most of us.” Always ready to tell a 
story against himself in illustration of his point, 
Dr. Poore goes on to say that in his house surgeon 
days he had to give evidence in a case in which a 
man had been knocked down by an engine. “I 


ployed sandwich men to invite clients, and a 
fatherly medical gentleman who was prepared to 
stick at nothing in the way of testimony, is not 
only one of the happiest things in the book, but a 
practical warning to young doctors into the 
bargain. 

Another chapter or lecture packed with shrewd 
counsel is that on “ Persons Found Dead.” It is 
an important department of the subject; for the 
police generally and very properly summon first to 
the scene the nearest medical practitioner. To the 
doctor thus fetched Dr. Poore says: “ Keep your 
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described the various wounds the man had, and 
amongst others, one going from the commisure of 
the eyelids backwards, and I said that after he was 
admitted he suffered from traumatic delirium. The 


eyes and ears open and your mouth shut.” The 
post mortem will probably be the next step in the 
business, and this, if there be anything suspicious 
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newspapers next day reported that the man was ‘a 
connoisseur of the eyelids’ and had ‘aromatic de- 
lirium.’” The bench itself will sometimes make 
short work of a pedantic medical witness. “ You 
mean, I suppose,” said a judge to one of these, 
“that the man had a black eye?” 

Witness — Yes. 

Judge — Then why don’t you say so at once? 

Be dry in the witness box, says Dr. Poore to the 
young practitioner; avoid the adjective, the adverb, 
and the metaphor. “Say that the wound was so 
many inches long; that the man may have lost six 
ounces of blood. It is much better than saying ‘he 
had a frightful wound’ and ‘enormous hemor- 
thage.’” If the medical expert in the witness box 
is forced to speak of what has passed in the sick 
toom, “I think,” says Dr. Poore, “it is a wise 
course to make it appear to the public that you 
divulge these professional secrets under judicial 
compulsion. I have taken that course more than 
once myself.” Should the expert quote authorities? 
He may, says Dr. Poore, but he had better not. 
“You must remember that you may have an au- 
thority quoted at you.” If called as a skilled wit- 
ness, “do not go unless you are really and prac- 
tically conversant with the facts concerning which 
you go to testify.” A specialist in medicine, for 
example, who had long abandoned general practice, 
should avoid appearing as witness in a case re- 
quiring very intimate knowledge of midwifery. 
“Solicitors’ actions” are generally to be shunned 
by doctors; and Dr. Poore, who is seldom at a 
loss for an apt and humorous illustration, tells two 
Stories in point, both of them personal experiences. 
His account of an early adventure in which he was 
attempted to be made a partner with “four crim- 
inals who were engaged in a conspiracy,” including 
a sporting solicitor with a straw in his mouth, a 
barrister with burst boots and a black eye, a pro- 
Prietor of a homoeopathic dispensary who em- 





in the affair, demands the utmost care and skill on 
the doctor’s part. London, and possibly most of 
the large provincial towns, are nowadays fairly well 
provided with public mortuaries and coroners’ post 
mortem rooms, but, if the examination has to be 
made in an out-of-the-way place in the country, 
“you must take every single thing with you which 
is likely to be necessary. I had almost said you 
must take the water and towels, and a bit of soap 
to wash yourself with. You can never rely upon 
getting anything.” If possible, also take with you 
a fellow expert, and let your notes be written in 
such a manner that there may be no fear of their 
failing you in court. Here is a useful hint respect- 
ing the search for signs of external injuries: “I 
would remind you that sometimes these external 
injuries are hardly noticed. For instance, a stab 
with a stiletto under a pendulous breast may pass 
unnoticed if it is not looked for, and there are cases 
where sharp instruments have been put up the 
nostrils. There is a record of a case in which death 
resulted from the end of a clay pipe being driven 
up the nostril and through the ethmoid. That is a 
thing which requires to be hunted for, as it may 
easily escape notice.” 

In making a post mortem for a coroner, it is 
obligatory on the doctor’s part to examine all three 
cavities of the body—the thorax, abdomen, and 
the head. This was a fact learned by Dr. Poore 
when he was house surgeon. A man who had fallen 
from a railway engine was admitted to the hospital 
smashed. The post mortem revealed ample causes 
of death, and there, says Dr. Poore, “ was an end 
of the matter until I was called one afternoon to 
The defense was 
that the man had fallen off his engine, whereupon 
the coroner immediately asked Dr. Poore,“ What 
was the condition of the brain?” He had to 
admit that he had not opened the brain, and it is a 
good case in point. 

Dr. Poore recommends the young practitioner — 


give evidence to the coroner.” 
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or any practitioner—not to let a stranger be 
present at a post mortem examination, and, as 
usual, he has the anecdote pat which makes his 
reason good. In the famous case — one will never 
have done quoting this case! —of the murder of 
Cook by Palmer, the doctor of Rugeley, the mur- 
derer himself was present at the post mortem. “As 
the stomach was being opened, Palmer jogged 
against the medical man who was collecting the 
contents of the stomach, and spilled some of them.” 
It might have been an accident, but it was in fact 
Palmer’s first attempt to escape the halter; for it 
was proved at the trial that he had offered to the 
postboy of the carriage in which the contents of the 
stomach were to be transmitted to the analyist, a 
bribe of £5 to come to grief in a convenient ditch. 
The obvious moral is, keep out of the post mortem 
room a possible adversary unknown, and “ use your 
judgment.” 

The exhaustive chapter on the “ Legal Relations 
of the Insane” (as intricate a problem, perhaps, as 
medical jurisprudence is concerned with) might be 
cited as a further example of Dr. Poore’s skill in 
that kind of exposition in which the master of his 
subject gets home to the intelligence of the be- 
ginner; leaving nothing unsaid, but always gripping 
his hearer with an instance, and never sticking at a 
story that shall compel the essential fact to be 
remembered. In the domain of forensic medicine, 
Dr. Poore might say with Macaulay, in that hack- 
neyed instance which something is always freshen- 
ing, “I shall cheerfully bear the reproach of having 
descended below the dignity of history.” He does 
not, in truth, descend below that level, any more 
than Macaulay did; but, by eschewing the “ jargon” 
he condemns, and making his theme alive at every 
turn, he has produced a book which is as enter- 
taining as it is completely useful— Law Times 
(London). 
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THE HONOR OF THE PROFESSION. 


The legal profession has many claims to honor 
and dignity. Its antiquity and learning would alone 
be sufficient, apart from the lustre conferred on it 
by a long line of distinguished men. In every de- 
partment of public life those who have had a legal 
training take foremost place; and so far has this 
been so, that by many the surest way to rank and 
position in the State is deemed to be through the 
decors of the profession. Such facts, however, do 
not go to the root of the matter, which is found in 
the nature of law itself. ‘“ By the term laws,” says 


Blackstone, “it is intended to denote the rules of 
human action or conduct; that is to say, the pre- 
cepts by which man, a creature endowed with both 
reason and free will, is commanded to make use of 





— 
those faculties in the general regulation of his be 


havior.” If law is indeed the science of human 
action and conduct, clearly man can engage in no 
higher or more honorable effort than the endeayor 
to rightly understand that science, to practice him- 
self its precepts, and to aid in the due administration 
of its rules. No one can be indifferent to this ge. 
ence, for (agaia to quote Blackstone), “ it is incum. 
bent upon every man to be acquainted with those 
laws at least with which he is immediately cop. 
cerned, lest he incur the censure, as well as the in. 
convenience, of living in society without knowing 
the obligations which it lays him under; and q 
knowledge of the law is still more incumbent upon 
men of rank and education, who are under duties 
both to the public and to themselves, and cannot 
discharge such duties without some degree of 
knowledge in the laws.” These are old-world 
phrases, but they have much force; and in their jn- 
sistence on the duty, they at the same time imply 
the honor due to those who successfully perform it, 
The names of illustrious men who have well earned 
this honor will occur to most lawyers. 


It is strange, then, that in spite of the honorable 
nature of the calling, in spite of the number of those 
who have in the profession deserved the praise and 
respect of men, the name of “lawyer” should in 
its general acceptation be mainly suggestive of nar- 
rowness, strife, want of business knowledge, selfish- 
ness, and indifference to the rights of others. That 
this acceptation is general there is unfortunately no 
lack of evidence. With innumerable writers, and in 
ordinary conversation, the mention of a lawyer is 
often the opportunity for some scathing remark, 
some satire or abuse. Even at the present day, not- 
withstanding the personal respect which many have 
for individual lawyers, and making allowance for 
the exaggeration of attempts at humor in their 
anecdotes, the general attitude of the public towards 
those who practice the law, in either branch of the 
profession, is far from favorable. Everywhere the 
feeling exists, either latent or expressed, that law- 
yers as a body have for their main objects profes- 
sionally the encouragement of litigation, the hedging 
round of ordinary dealings between man and man 
with numberless restrictions and difficulties, the 
endeavor to evade the law for the advantage of 
particular individuals; all with the ultimate view of 
benefiting themselves pecuniarily at the expense of 
their clients or the public. The needful and char- 
acteristic exactness and care of a lawyer, his habit 
of looking all round a subject before committing 
himself to an opinion, his close examination of 
phrases to ascertain their actual meaning, are all, 
even in private life, but further evidence to the lay 
mind ‘of his aloofness from practical affairs, his 
pedantry, and his fondness for the splitting of hairs. 
Even when recognizing the personal uprightness of 
his own legal adviser, and acknowledging the care 
and thought which have been bestowed on his own 
case, a client will not seldom be found treating these 
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as exceptions, proving to him the imagined rule that 
other lawyers are different and worse. 

That ideas such as these should still persist in the 
face of advancing knowledge, of the removal of 
many abuses, of greater publicity in legal matters, 
and of general personal integrity, seems remarkable. 
Stranger still it appears to those whose knowledge 
of the inner workings of many lawyers’ offices is 
intimate. They see the lawyer devoting himself to 
the interests of his client, settling difficulties, avoid- 
ing more lawsuits than he conducts, smoothing over 
family differences, making peace between husband 
and wife, counselling testators as to the proper dis- 
tribution of their wealth, and seeking redress for the 
grievances of those who have no means of helping 
themselves, knowing often that, after all, he may 
not receive adequate remuneration; acting, in short, 
in the same honorable and disinterested way as his 
brothers in the professions of ministers of religion 
and of medicine. Yet, notwithstanding all this, the 
popular prejudice still continues, and particular in- 
stances to the contrary are still too weak to remove 
general impressions. 

There must be some reason for this, however 
hidden, and perchance it may be found in the atti- 
tude of the profession as a whole, though in this 
matter the writer, as a solicitor, must speak only of 
hisown branch. In a profession of such magnitude, 
of such ability and of such power, it is strange in- 
deed there should be so little esprit de corps, 
so unaccountable a want of real professional pride; 
and, so far as the public is concerned, no real com- 
pact body of professional opinion, and no recognized 
standard of professional conduct. That a body com- 
posed of men who for the most part are men of 
integrity as individuals, should in its corporate 
capacity still remain to an extent under a ban, indi- 
cates some lack in those who are at its head, and 
in whose hands the moulding of professional 
thought and opinion largely lies. They have under 
their control the training and examination of stu- 
dents, and the etiquette of practitioners. | While 
perhaps no complaint can be made with regard to 
the value of the examinations as a test of acquaint- 
ance with the law in its practical aspect, there is an 
entire absence of any provision for training in the 
knowledge of law as a science, of its relation to 
other sciences, and of its importance in the general 
progress of civilization. The student is taught as 
if the laws of England were merely a practical ar- 
fangement of rules for conduct in certain cases 
where one man comes into contact with another. 
As for the general influence of the law on conduct 
and morals, its place in the history and develop- 
ment of the people, the principles on which it is 
founded, and its gradual growth with advancing 
civilization, he is left in the dark. Nor does he 
receive instruction as to the principles on which he 
is to conduct his business, or in any code of pro- 
fessional honor. 


rightly more occupied in acquiring information on 
practical matters, and in gaining experience, than 
he is in obtaining true knowledge of law as law. 
When he commences practice his position in this 
respect is unaltered, and is almost unalterable apart 
from a great movement of the whole profession. 
For though his society will give him guidance in 
matters of practice, he can expect no help beyond 
this. If he looks for further help, he must at last 
turn away unsatisfied. Far be it from the writer to 
minimize the importance of the work done by the 
Law Society, but he ventures to suggest that there 
is still other work to be done; work of equal im- 
portance, if somewhat less easy to indicate and to 
undertake. The labors of the society seem to be 
devoted to “watching over the interests of the 
profession” in so far as those interests are pecuni- 
ary and are threatened by prospective legislation or 
administrative action, and to the suggestion of slight 
amendments of the law or criticism of the sugges- 
tions of others. There always appears to be an 
assumption that the interests of lawyers and of the 
public are opposed; an assumption which one sin- 
cerely believes is quite unwarranted. If more atten- 
tion were devoted to the interests of the public, 
even on the low ground of policy, it would be justi- 
fied by its results. The real interests of the profes- 
sion are far greater than can be summed up in the 
word “ costs; ”’ and one would like to see the society 
seeking out and fostering those which are of vital 
importance, and constituting itself by the general 
consent of the profession a court of honor. 

It is true that much unpleasant but necessary 
work is done in the examination and expulsion of 
black sheep. But this is merely negative. One 
looks in vain for any attempt to create esprit de 
corps; to induce a pride in the profession; to indi- 
cate the true ideal; to show that a lawyer should not 
merely practice to make a livelihood, necessary 
though that may be, but that he should have before 
his always as his aim to avoid chicanery, to act 
uprightly, to raise so far as in him lies the tone of 
the profession. Numberless are the opportunities 
for good, and often are they seized, but they would 
be less frequently let slip were there abroad a nobler 
idea of a lawyer’s work. 

Such things may appear to be in the clouds, and 
too far removed from every-day work to be worthy 
of attention; but it may safely be asserted that ulti- 
mately the conduct of men is more influenced by 
ideas than by merely practical considerations; and 
ideas have more effect if they are uttered with 
authority and are of general rather than particular 
application. 

It has been with a feeling of envy that one has 
read the addresses to students and practitioners 
delivered from time to time by eminent American 
lawyers, and reported in the columns of the Law 
Times. It is difficult to indicate it with exactness, 
but there is in those addresses a loftiness of tone 





In his office work the student is naturally and 


and a striving after an ideal which are noticeabiy 
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absent from the utterances of lawyers here. There 
is eloquence here as noble as in America; there is 
learning and there is wisdom in as high a degree; 
there is personal character here as upright as else- 
where. Is it too much to ask that this eloquence 
and wisdom and character should sometimes be 
devoted to the creation of an ideal of professional 
conduct and honor? One dares to assert that labor 
to this end, though not likely to produce results 
which can be tabulated, will be indeed fruitful.— 
Law Times (London). 
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ATTORNEY SWIFT AND COUNSELOR 
EASY. 


On one of the top floors of a New York building, 
two young lawyers opened offices. Their chambers 
were on opposite sides of the hall, and the main 
enrance to their offices bore, in gilt letters, their 
names. We will call them John Swift and William 
Easy. They had been college chums; and, when 
they were graduated, they agreed to start practice 
on equal footing, making a wager as to which 
would be the most successful at the end of ten 
years. 

Their chances were alike. Both had good phys- 
iques, good speech, good manners, good education, 
and good prospects. But their natures were differ- 
ent. In John Swift were the elements of pluck and 
determination. In William Easy, one could discern 
a nature that had hope for its goal, distant fields 
ever green, and a belief in the time-worn adage that 
“all things come to him who waits.” 

They fitted their offices with handsome furniture, 
purchased libraries and engaged clerks. On the 
morning that they were ready to commence busi- 
ness, they walked to their offices. When they 
reached the entrance of the big building, Easy 
started in, but Swift hesitated. 

“What, John? Aren’t you going up to your 
office?” asked William Easy. 

“No, I’m going down town to look for a case.” 

“Look for a case!” replied Easy, in great sur- 
prise. You don’t mean to tell me that you are 
going to look for a case! No great lawyer does 
that. He sits in his office and lets the cases come 
to him. That’s what I’m going to do.” 

“ But we’re not great lawyers,” said John Swift; 
“we are only beginners. Wait until we become 
famous, and then we can sit in our offices, and 
even refuse cases. But, first, we shall have to 
hustle.” 

“Well, I’m not going to degrade myself by hust- 
ling,” Easy answered. 

“ All right, William. But remember our wager.” 
Then John Swift started down the street. 

He called on a dozen friends that day and made 
known his eagerness to open practice. None had 
anything for him to do, but he kept on making 
visits. Late in the afternoon, a merchant to whom 





he had been recommended, told him to call al 
morrow, as he wanted to talk over the matter of 
bringing a suit against some delinquent creditors, 
After that Swift started back to his office. It was 
the first time that he had been there during the 
day. His clerk told him that nobody had called 
He crossed over to Easy’s chambers, and found 
him sitting in a comfortable chair, reading. 

“ Had any callers?” asked Swift. 

“None,” said Easy. “ Have you?” 

“T may have a case to-morrow.” 

y May! That’s dubious. You'll never find any- 
thing, hunting all over town. Other lawyers yill 
laugh at you. Remember the dignity of the 
profession.” 

The next day the merchant gave John Swift his 
first case. The attorney summoned the defendants, 
and, in court, made a plea for the protection of 
merchants that quickly appealed to the judge and 
won a verdict in his favor: Before another week 
had passed, other merchants, hearing of his suc- 
cess, put similar cases in his hands, and, before a 
month had passed, not a few people had heard of 
the clever young lawyer who seemed to have a 
great aptness for mercantile law. William Easy 
also heard of it. But he still sat waiting for clients 
to knock at his door. A few did knock, but were 
of the class that wanted free advice. 

One rent day the collector called on John Swift. 
He handed him a check for his rent. Then the 
collector called at Easy’s office. The lawyer 
could not pay, but went to Swift, and said: 

“John, I shall have to borrow from you the 
amount of this month’s rent.” 

“All right, old friend. Anything you want, 
but remember the wager.” 

A year passed and Swift rented Easy’s offices, 
because his business had increased to such an 
extent that his clerks were cramped for room 
Easy took a small room in a section of the city 
where the rents were cheap. There he could sit 
and nurse the few cases that had come to him, 
while he was waiting. Once he tried to adopt his 
old friend’s tactics, and push himself to the front, 
but his energy had become dissipated. He did 
not have any dynamite in his nature. 

Whenever he appeared in court it was in a spirit 
of dejectedness. He often said that he would give 
worlds for some ambition, some fire, something to 
waken him from his lethargy. He would give 
anything to be like Swift. 

That young lawyer had been engaged as senior 
counsel by a large corporation. The suit involved 
millions; the testimony produced the most intti- 
cate legal technicalities. When Swift presented 
his case to the jury, his address was a masterpiece, 
and his arguments were convincing and pointed 
He won, but a higher court reversed the decision 
Then the case was taken before the Supreme 
Court, and John Swift resolved that this should be 
the fight of his life. He needed several new asso 
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ate counselors — men who could assist him in 
a case that would go on record as an 

example of thoroughness. He thought of his old 

friend, Easy, and resolved to give him a chance. 

William Easy was sitting in his office idly smok- 
ing, waiting for a client. There was a knock at 
the door. The sound startled him, but he over- 
came that, and invited the caller to enter. 

John Swift walked in briskly. “ Still waiting?” 
he asked, in a sprightly manner. 

“Yes,” said William, with a drawl. “I’ve tried 
to adopt your plan, but I can’t. I’m playin’ in 
bad luck. There doesn’t seem to be any business 
jn the old town. I’m thinkin’ of movin’ to some 
newer place.” 

“T’ye come to ask you to be my associate in 
the American Metal Corporation case. I'll give 
you a chance. Come right over with me to my 
office and talk it over. This is your opportunity.” 

William hesitated for a moment. “John,” he 
said, “I thank you. But I’ve waited so long that 
I do not feel competent to undertake such a case.” 

“Remember our wager,” said Swift, sternly. 

Easy rose slowly, and took his friend’s hand. 

“Maybe I can win it yet,” he said—R. Gray, 
in “ Success.” 

——_ > 


“ THE LORE OF LIFE.” 


‘Tis character, brains and honor win, 
The young man boldly cries; 

The old man knows the world and its sin, 
He shakes his head and sighs. 

‘Tis courage and love of country shows, 
The stripling proud exclaims; 

Alas, my son, well the gray beard knows 
Fruitless will fall thy aims. 


Washington, Jefferson, Lincoln live, 
The novice still maintains; 
Yes, the hooks of men their history give, 
The hoary head explains. 
What is there, then, in a mortal fame? 
Now doth the fledgling ask; 
Be wise, my boy, there’s naught but the name, 
The wine is in the cask. 
— DEERMONT. 
—_——_—__4———_- 


NEW YORK COURT OF APPEALS. 


Axvpany, N. Y., June 27, 1902. 

The Court of Appeals has taken a recess to Octo- 
ber 6, 1902, on which day a session of four weeks 
will commence. The succeeding session will com- 
mence November 10, 1902, and will continue six 
weeks. . 
October 6th is the only day in the October ses- 
sion for which “ appeals from orders entitled to be 
heard as Motions,” under Rule XI, may be noticed 
for argument. 

November 10, 1902, is the only day in the Novem- 


ber session for which appeals from orders may be 
noticed. 

Notices of argument in Appeals from Orders 
should contain the claim that “this is an Appeal 
from an Order entitled to be heard as a motion, 
under Rule XI of the Court of Appeals.” 

Rule XIII has been amended so as to allow the 
Appellant thirty minutes, and the Respondent twenty- 
five minutes in the argument of Appeals from Orders. 

“ Original motions,” that is to say, motions which 
originate in the Court of Appeals, will be heard 
orally on the first Monday of a Session only, but 
may be submitted without oral argument, on any 
Monday when the Court is in session, provided they 
are submitted by both sides. If either party 
demands an oral argument the motion goes over to 
the first Monday of the succeeding Session. 

The Court has ordered a new calendar for the ses- 
sion which will commence November roth, on 
which will be placed all appeals in which returns 
and Notices of Argument (with proofs of service) 
shall have been filed with the Clerk on or before 
October first. 

Causes on the present calendar need not be 
re-noticed, but will be called in their order and dis- 
posed of before the new calendar is taken up. 

By order of the Court, the Clerk will not accept 
stipulations which reserve causes on the present 
calendar excepting only appeals from orders for a 
date later than November toth, 1902. 

Causes for the new calendar should be noticed for 
November 10, 1902, and claims of preference must be 
clearly stated in the notice of argument, as required 
by Rule XIV. Criminal causes may be added to the 
Current Calendar, at any time on complying with 
Rule IX of the Court of Appeals. 

The Clerk is directed to put on, at the end of the 
new calendar “all other causes, etc.,” as provided 
by Rule XIX of this Court. 

The attention of attorneys is called to Rule VII, 
the provisions of which will be strictly enforced. 

New York city counsel who are to argue cases in 
this Court should send their residence addresses to 
the Clerk. 





W. H. SHANKLAND, 
Clerk. 
———— on 


A JOLT FOR THE “OCTOPUS.” 


After a somewhat unusual period of incubation 
the State officials have finally brought out the 
legislative printing hatch — and it is not an Octopus 
egg that hatched. The lowest bidder, The Argus 
Company, gets the award, as by every rule and 
precedent it should have received it, and thus jus- 
tice is done. The State officers charged with the 
making of the award appear to have been in a 
“tight place,” and they must be given credit for 
doing the right thing, no matter how their sympa- 
thies may have leaned. The “ Printing Octopus” 
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thus receives another “jolt,” and there is good 
prospect of its getting another body-blow when the 
department printing contract is awarded. 


—_q———_. 
Correspondence. 


To the Epiror or Tue ALBANy Law JourRNAL: 


In your issue of May, 1902, volume 64, No. 5, is 
published an article from the New York Law 
Journal, criticising the recent opinion of the Court 
of Appeals of New York, in the case of the Union 
National Bank of Chicago v. Chapman (169 N. Y. 
538). It may interest you to know, that at its 
December Term, 1901, at Nashville, Tennessee, in 
cause of the Southern Building and Loan Associa- 
tion of Huntsville, Alabama, v. Mrs. G. C. W. Bell 
et al., of Nashville, Tennessee (Davidson County 
Equity Docket, No. 31), the Supreme Court of this 
State reached the same conclusion as the Court of 
Appeals of New York, but upon entirely different 
grounds. 

The facts were: 


Mrs. Bell and her husband were citizens of 
Tennessee, having their domicile at Nashville, 
Tennessee. 

The wife, with the written consent of her hus- 
band, applied for and was granted a loan of $1,200. 

To secure this loan, she executed her note, with 
her husband as security, payable at Huntsville, Ala., 
and expressly stipulated that it was to be governed 
by the laws of Alabama. To further secure the 
loan she, with her husband, executed a deed of 
trust on her real estate in Tennessee. 

Proceedings were instituted to foreclose the deed 
of trust by a sale of the real estate. 

In the meanwhile the husband had died insolvent, 
and the real estate had greatly depreciated in value, 
and was not worth one-half of the balance due on 
the note. 

In the proceeding it was sought not only to sell 
the real estate, but also to hold the ‘wife personally 
liable on the note for the deficiency. On behalf of 
the association it was insisted that the note was an 
Alabama contract, and since under the law of Ala- 
bama, a married woman could bind herself person- 
ally, by contract, with consent of her husband, con- 
sequently the note was personally binding upon the 
wife. 

On behalf of the wife, it was insisted that the 
note was a Tennessee contract, and since under the 
law of Tennessee, a married woman could not bind 
herself, personally, by contract, either with or with- 
out the consent of the husband, that the note was 
not, personally, binding upon the wife. 

The court, in substance, held: 

(1.) That under the law of Tennessee, a married 
woman cannot bind herself, personally, by contract, 
either with or without the consent of her husband. 


(2.) That the capacity of a married woman to 


contract depends upon the domicile of her husband. 


(3.) That in the present case, since the domicile 
of the husband was in Tennessee, the note was not 
personally binding upon the wife, for want of legal 
capacity to execute it; and 

(4.) That the wife had no more legal capacity to 
contract that the note should be governed by the 
laws of Alabama, than she had to execute the note 
itself. 


TRIMBLE, 
———_—4————_— 


BHew Books and Hew Liditions, 
The Law of Void Judicial Sales. Fourth edition, 
By A. C. Freeman. St. Louis: The Central Law 
Journal Company, 1902. 


Freeman on Void Judicial Sales is a standard 
work on the subject of which it treats. In this, the 
fourth edition revised, enlarged and brought down 
to date, will be found much matter never before 
included, making the work more than ever valy- 
able to the practitioner. A number of new and 
important questions are discussed, including the 
question: “ What is a Judicial Sale?” The work is, 
without doubt, the most complete and thorough 
treatise on the subject yet submitted to the pro- 
fession, and, as such, we cheerfully commend. 


The Right to and the Cause for Action. By Hiram 
L. Sibley, LL. D., Circuit Judge in the Fourth 
Circuit of Ohio. Cincinnati: W. H. Anderson 
& Co., 1902. : 


This little volume embodies the first really ex- 
haustive treatment ever given the subject of “The 
Right to and the Cause for Action,” on the basis 
of legal principle and of the adjudged cases. It is 
brief, practical, logical, and for its preparation Judge 
Sibley is to be thanked, as well as congratulated, 
by the profession. The volume also contains a pre- 
liminary view of “ Legal Rights, Legal Wrongs and 
Legal Remedies,” in which wrongs are presented 
in a new light and classification, and in which 
actions are so defined as to distinguish them from 
special proceedings, followed by a brief statement 
of the law as to the locus of the cause for action and 
the relation of the “cause” to the law of parties 
and the law of pleading. It is no exaggeration to 
say that the little treatise is admirably calculated 
to clear away the confusion now existing respecting 
actions, the right to and cause for them, by putting 
these matters in their true light and relation. 


Probate Reports Annotated. By George A. Clem- 
ent, of the New York Bar. Vol. VI. New York: 
Baker, Voorhis & Co., 1902. 
The plan of this well-known series is too well 

known to the profession to require any explanation. 

That the series gives in about one volume a year 

recent decisions of the highest courts of the different 

States of the Union upon all matters cognizable im 





Probate and Surrogate’s Courts, is a matter of com- 
mon knowledge. As’in the previous volumes, the 
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Sa | 
notes and references by the editor are numerous The Red Anvil. By Charles R. Sherlock. New 


and exhaustive, forming an important and valuable | 
feature of the series. Undoubtedly, the labors of 
lawyers are very greatly facilitated by having before 
them the most recent and valuable decisions drawn | 
from the numerous State reports upon subjects 


York: The Frederick S. Stokes Company, 1902. 
The author of “ Your Uncle Lew” has followed 


| up that successful novel with another, “The Red 


Anvil,” which, in our opinion, is a distinct advance 
in all respects upon his maiden effort in sustained 


which have to be considered daily in the practice of 


fiction. The theme is the “Underground Rail- 
the law. There are in this volume nearly 100 cases, 


road,” and in its plan and development a very high 





and the editor has shown excellent judgment in 
their selection. The reports are handsome octavo 
yolumes of about 800 pages and finished in the best 
style of the art. 


Reports on the Law of Civil Government in Terri- 
tory Subject to Military Occupation by the Mili- | 
tary Forces of the United States. By Charles E. | 
Magoon, law officer, division of insular cases, | 
office of the Secretary of State. Published by | 
order of the Secretary of War. Washington: | 
Government Printing Office, 1902. | 
The reports of Charles E. Magoon, law officer, 

division of insular affairs, office of the secretary of 

State, war department, upon the various questions 

of law arising during the military occupation of the 

islands ceded or yielded by Spain under the treaty 
of Paris, were regarded as of such value by Secre- 
tary of War Root in deciding the questions treated 
of, that he determined to have them printed for the 
use of the officers concerned in the government of 
the islands. The work consists of some 700 pages 
and embraces very many important subjects related 
to insular matters. While especially valuable to 
officials of the government, the work will be found 
very interesting by students of the Constitution and 
of our form of government, in view of the many 
new questions raised under the expansionist policy. 


The Virginian. By Owen Wister. New York: 
The Macmillan Company, 1901. 


The Virginian is a youthful cowboy, transplanted 
from Virginia to the great plains of Wyoming, who, 
at the wildest period of his career, falls in love with 
a young school teacher, recently transplanted from 
Vermont. Out of this simple elemental theme Mr. 
Wister has constructed a book that will live. With 
the Virginian, of course, it is a case of love at first 
sight. She is attracted by his virility, repelled by 
his roughness, and, quite against her intentions, she 
is at last conquered by him. The gradual coming 
together of the two makes the undercurrent of the 
Story through a series of episodes, grotesque, 
laughable or’ tragic. The only possible fault with 
the book, we think, is its episodical character, which 
detracts from the interest of the book as a story. 
As to the style, however, one can hardly give it 
too high praise. The author has a wonderful com- 
mand of language, a remarkable facility of expres- 
sion, and there runs all through the book a vein of 
Zenuine, almost unconscious, humor that is abso 
lutely refreshing. The story is alive with human 
interest, and far and away the best that deals with 


quality of literary skill is shown. Throughout the 
book there is much charming descriptive work, and 
not a little excellent character-drawing, while the 
tragic climax is led up to and finally portrayed in 
a way little less than masterly. We predict for 


|“ The Red Anvil” a wide reading and a favorable 


verdict. 
The Late Returning. By Margery Williams. 
New York: The Macmillan Company, 1902. 

In this novel the authoress, Margery Williams, 
a new star in the fiction firmament, has depicted 
with rare skill and virility the sharp, terse scenes 
of a revolution in South America. A few Ameri- 
cans, with the president, the insurgent leader and 
the inevitable girl standing between them, work out 
a fine story. As told by Miss Williams, it is not 
only true to life, but literally burns itself in upon 
the memory; one can almost see the tragic scenes, 
so vividly are they portrayed. For a first perform- 
ance, which we understand it is, “The Late Re- 
turning” is remarkably good. 


Salmon and Trout. By Dean Sage and others. 
New York: The Macmillan Company, 1902. 


This attractive volume is one of the American 
Sportsman’s Library, edited by Caspar Whitney. It 
gives detailed account of the history, habits, habitat, 
method of catching, etc., the Atlantic salmon, the 
Pacific salmon and the trouts of America. The late 
Dean Sage is the author of that portion of the 
work which treats of the Atlantic salmon. He has 
written, from experience and intimate knowledge, 
an account of the Atlantic salmon, which ought to 
be in every American sportsman’s library. The 
other authors are C. H. Townsend and H. M. 
Smith, who write of the Pacific salmon, and William 
C. Harris, who describes the trouts of America. 
The book is profusely and beautifully illustrated 
by A. B. Front, Tappan Adney, Martin Justice and 
others. 

a 


Literary BRotes. 


The second edition of Owen Wister’s new novel, 
“The Virginian,” was called for within three days 
of its first publication. 


An important new series is being planned by 
the Frederick Stokes Company to be called “ The 
World’s Explorers.” Its range will extend from 
the Arctic to the Antarctic and from Africa to Thi- 





the cowboy. Every American should read it. 


bet. The initial volume will be by Nansen. 





——— 
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A volume of short stories by Thomas Bailey 
Aldrich is promised for fall publication by Messrs. 
Houghton, Mifflin & Co. 


A volume of unpublished Darwin letters is one 
of the interesting pieces of literature secured by Mr. 
William Appleton during his recent visit to London. 


The July Lippincott is filled with fiction chosen 
for the color. The complete novel is “ On the Road 


to Arcady,” and there are six short summer stories 
besides. 


A grave but charming study of Puritan life is 
given in the article entitled “ A Puritan’s Wife: a 
Breviate of the Life of Mrs. Margaret Baxter,” 
which The Living Age for June fourteenth reprints 
from The London Quarterly Review. 


It would appear that the fund of reminiscences of 
Thomas Carlyle and his wife is not yet exhausted. 
The Living Age for June twenty-first contains some 
fresh contributions to this fund from neighbors of 
the Carlyles, which are not unpleasant reading. 


A publication of rather unique character is on the 
fall list of Messrs. D. Appleton & Co. It is entitled 
“As I Sailed,” and purports to be the auto- 
biography of a notorious convict who recently died. 
The editing of this curious life history has been 
intrusted to Mr. Stanley Waterloo. 


A Canadian gentleman living in New York city 
has shown a keen appreciation of The Literature 
of American History, recently published by 
Messrs. Houghton, Mifflin & Co., by presenting a 
copy each to 250 Canadian public libraries. The 
work is edited by Mr. J. N. Larned, who had the 
aid of forty competent scholars and critics. 


The Review of Reviews for July is notable for 
well-considered editorial discussions of the South 
African peace and its probable results, our own 
problem in the Philippines, the Cuban crisis, the 
isthmian canal question, the work of congress, the 
coal strike, the ship building and steamship com- 
binations, the crop prospects of the year, and many 
other topics of timely interest.” 


Little, Brown & Co.’s new books for summer 
reading include: “The Heroine of the Strait,” by 
Mary Catherine Crowley; “In the Country God 
Forgot,” by Frances Charles; “A Girl of Vir- 
ginia,” by Lucy Meacham Thruston; “The God of 
Things,” by Florence Brooks Whitehouse; “In the 
Eagle’s Talon,” by Sheppard Stevens, and “ A Maid 
of Bar Harbor,” by Henrietta G. Rowe. 


Sane, humorous and wise is Leslie Stephen’s 
biography of George Eliot, the new volume in the 
English Men of Letters Series. One would imagine 
that there was nothing to be said on the life and 
work of a novelist whose name has been a house- 
hold word for fifty years. With a biographer of 
average ability this would be true, but, interpreted 
through Leslie Stephen’s personality, and seen with 





his eyes, George Eliot’s life becomes a subject of 
criticism so fresh as to make one feel that the sub- 
ject itself is new. This latest volume of the series 
is published by The Macmillan Company, who are 
now the authorized publishers in America of the 
only complete edition of this series. The next 
volumes will be those on William Hazlitt, by Augus- 
tine Birrell, and on Matthew Arnold, by Herbert 
Paul. 


“The Fortunes of Oliver Horn,” F. Hopkinson 
Smith’s serial, will be concluded in the August 
Scribner’s, and will make way for J. M. Barrie's 
new story, “ The Little White Bird; or, Adventures 
in Kensington Gardens.” The scene of the new 
serial is laid in London. The leading figures are a 
newly-married couple and a whimsical elderly per. 
son suggestive of Charles Lamb, who narrates the 
story. 


The forthcoming numbers of the Atlantic Monthly 
promise an unusual amount of good reading. In 
accordance with the custom of the leading maga- 
zines, the August number will be primarily a fiction 
number, and will contain stories by Jack London, 
Alice Brown and Arthur Colton. The September 
number of the periodical will print some hitherto 
unpublished correspondence between Thoreau and 
Father Hecker. 


A new story by Rudyard Kipling is to appear in 
the August number of Scribner’s Magazine, entitled 
“Wireless.” With the exception of a few sketches 
relating to experiences in South Africa, no short 
story has come from Mr. Kipling’s pen for several 
years. The title of the story gives a hint of the 
author’s idea in using the modern developments 
in electric phenomena for the basis of his plot. 


Mormonism is occupying a considerable space in 
current literature. Following the recently published 
Story of the Mormons, by the Macmillan Company, 
and The Biography of Joseph Smith, by Messrs. 
Dodd, Mead & Co., comes, in the guise of fiction, 
another work treating of the subject entitled By 
Order of the Prophet, by Alfred M. Henry. The 
Fleming H. Revell Company have just issued this 
novel, which is founded on actual incident, and 
deals with admitted conditions. 


What makes the happy relation between man 
and woman, is an eternally interesting question, and 
a clever discussion of why marriages fail, presented 
by Rafford Pyke in his article “The Woman's 
Side,” is certain to receive the very wide considera- 
tion which has been given to that author’s previous 
articles on the discussion of Woman versus Man. 
The July Cosmopolitan seems to be almost equally 
divided in interest between men and women. “ An 
Experiment in Domestic Finance” is another en- 
tirely novel article which will appeal to women, 
while some twenty pages devoted to the “ Captains 
of Industry ” will receive the consideration of men 
The Cosmopolitan has 


in all classes of business. 
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endertaken to present a series of brief sketches of 
the men who are leaders in finance, manufacture 
and commerce, not prepared in an off-hand way, 
put by writers of the greatest ability who have an 
exact knowledge of their subjects. The series thus 
far produced has attracted the widest attention. The 
jndustrial changes which have of late been occur- 
ring with such rapidity have the widest possible 
interest for all classes. The knowledge of these 
men, their derivation, leading characteristics and 
weaknesses throws much light upon the news of 
the day in which their names constantly recur. 


Dorothy Vernon of Haddon Hall is the best- 
selling book at the present time according to the 
monthly list published both by the Bookman and 
the Saturday Review of the New York Times. The 
Macmillan Company announces a second edition in 
preparation. The first edition consisted of a hun- 
dred thousand copies and has practically been taken 
yp by the public within two months of its publica- 
tion. The era of great sales for a good popular 
novel has evidently not passed, in spite of the state- 
ments we have been reading in some of the literary 
reviews. 


Mr. Hamlin Garland has been invited by Presi- 
dent Harper to deliver a series of eight lectures 
on “Significant Phases of American Literature” 
during the summer term of the University of Chi- 
cago. Mr. Garland believes himself to be the only 
lecturer before this university who possesses no 
university degree of any kind. Some of Mr. Gar- 
land’s subjects will be: “ The Beginning of Land- 
scape Poetry and Painting,” illustrated in Bryant, 
Cooper and Cole; ‘“ Development of the Ballad,” 
using Longfellow, Whittier and Poe as types; “ The 
Literature of Democracy,” Walt Whitman; “ The 
Modern Novel,” William Dean Howells; “ The Lo- 
cal in Fiction,” “ Poets of the New El Dorado,” 
Bret Harte and Joaquin Miller; “The Cosmic Feel- 
ing for Nature,” Sidney Lanier, and a popular lec- 
ture on “ The Joys of the Trail.” 


M. W. Hazeltine’s criticism of “Mr. Andrew 
Carnégie’s New Book” in the July number of the 
North American Review, is an exceedingly readable 
article. Mr. Hazeltine devotes his attention to 
three great subjects on which Mr. Carnegie ex- 
presses his views in various parts of his recently 
published volume — the principles which must gov- 
ern the successful business man, the functions and 
limitations of trusts and the uses to which great 
opulence may be put. On all these topics Mr. Car- 
hegie speaks as an expert authority, and Mr. Hazel- 
tine spreads out in an extremely lucid way Mr. 
Carnegie’s cardinal dicta regarding them. The por- 
tion of Mr. Hazeltine’s article which deals with the 
famous iron master’s opinions regarding the essen- 
tials to business success, indeed, is, in effect, a col- 
lection of sapient maxims as to how the young man 


etc. Mr. Hazeltine has no sympathy with the view 
that a desire for fame, when it is the motive of 
philanthropy, detracts from the glory of great giv- 
ing. “ Unquestionably, the determination to head 
the roll of the world’s philanthropists was prompted 
by a love of fame. He is an illustrious victim of 
‘that last infirmity of noble minds. He would, 
doubtless, himself acknowledge that ‘if it be a sin 
to covet honor, he is the most offending soul alive.’ 
Among the lovers of mankind his pre-eminence is 
undisputed. We add that, by the method no less 
than by the volume of his giving, he has earned the 
only reward that he desires. As Mr. Carnegie has 
divined, there is more than one way to foil ob- 
livion. He has built himself a monument, broad- 
based, sky-pointed, like the pyramids. For the 
thousands and the tens of thousands who will profit 
by his beneficence, year after year, and century 
after century, it will be at once a duty and a joy to 
perpetuate his memory. Gratitude will speak in 
benediction. Seldom is it given to a sovereign to 
leave a deep mark upon history. Presidents die and 
are forgotten; but, when it shall prove as hard to 
recall them as it now is to recite the list of the 
popes, the name of Carnegie will be still remem- 
bered.” 


The July McClure’s is a notable number. Three 
of its contributions are of national importance — 
two sketches of Admiral Sampson, by ex-Secretary 
Long and Captain A. T. Mahan, respectively, and 
an article entitled “Fighting Life in the Philip- 
pines,” by Dr. Henry C. Rowland. The author of 
this last, as an army surgeon, has seen campaigning 
from one end of the archipelago to the other. In 
the form of the story of the experiences of three pri- 
vates in a regular regiment the writer records all 
the facts of his own observations as a medical man, 
showing how the conditions of soldiering in the 
Philippines bring about in the enlisted men the 
state of mind in which they obey, not merely with- 
out demurring, but even with alacrity, the orders 
of their officers to shoot without trial insurgent 
prisoners. It is a startling and powerful presenta- 
tion of facts. 


Mr. Stewart Edward White, author of “The 
Blazed Trail,” is again “roughing it.” Accom- 
panied by the artist, Thomas Fogarty, he is at 
present making a canoe trip from Georgia Bay to 
Sault Ste. Marie, following up some of the large 
rivers on the course. Only two or three times 
during the entire trip will Mr. White come in touch 
with even the simplest form of civilization; he will 
live on what can be shot in the woods and captured 
from the waters, eked out with a small supply of 
compressed food. One of Mr. White’s ambitions 
is to catch a Georgian Bay muscallonge. With this 
in view he took along a trailing spoon with a brass 
snell bigger than a bass viol string. “The first 





should bear himself in relation to gambling, drink- 
ing, speculation, requests for indorsement, saving, 





day out,” the author writes to a friend, “a fine 
muscallonge struck on. 


I got him alongside — 
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about four feet of him. He took one look at 
Fogarty, bit the brass snell in two and left us 
lamenting.” Mr. White’s next novel is laid in the 
Hudson Bay county; he is also collecting material 
for a book on wood lore and wood life. 


Herman Knickerbocker Viele, whose ‘‘ Myra of 
the Pines” has just been published by McClure, 
Phillips & Co., was born in New York. He was 
educated for a civil engineer and went west when 
a young man. Later he had charge of the spending 
of three or four millions in the city extension of 
Washington, D. C. Several years ago he inherited 
enough money to enable him to give up his pro- 
fession and travel abroad, where he studied art and 
literature. Mr. Viele’s first success, “The Inn of 
the Silver Moon,” was brought out by Stone two 
years ago, and “ The Last of the Knickerbockers,” 
less than a year ago. Literary ability seems to run 
in the family, for Mr. Viele’s brother bears the dis- 
tinction of being one of the very few Anglo-Saxons 
ever decorated by the Legion of Honor as a French 
poet. 


Mary Devereux, the author of “ From Kingdom 
to Colony” and the more recent novel “ Lafitte of 
Louisiana,” is the eldest daughter of General J. H. 
Devereux. She was born in Marblehead, Mass., 
where her father’s people have lived since 1636, 
but was taken to Tennessee when an infant, which 
was the beginning of a more or less cosmopolitan 
life for the authoress. Marblehead, however, has 
furnished material for Miss Devereux’s first two 
novels, “ From Kingdom to Colony” being a story 
of the old town in the days of the revolution. 
“ Lafitte of Louisiana,” published a few weeks ago 
by Messrs. Little, Brown & Co., is a romance 


founded on the career of Jean Lafitte during the 


French revolution and the war of 1812. 


The North American Review for July is a num- 
ber of striking excellence. In the opening article, 
“The Storage Battery and the Motor Car,” Thomas 
A. Edison describes the storage cell just perfected 
by him, through which automobiles may be 
equipped for running long distances without re- 
newal of power, and many people of moderate 
means who cannot afford to keep a carriage may 
possess a serviceable pleasure vehicle, the enjoy- 
ment of which will cost but little. Charles H. 
Cramp, the noted shipbuilder, discusses the “ Effect 
of the Steamship Merger on American Shipbuild- 
ing.” In “The Three Francescas” Edith Wharton 
compares and analyzes the dramas based on the 
tragic love story of Francesca da Rimini, written 
almost simultaneously by the Englishman, Mr. 
Phillips, the Italian, d’Annunzio and the American, 
Marion Crawford. Wolf von Schierbrand points 
out the circumstances which account for the “ Per- 
sonal Influence of the Kaiser on German Public 
Life.” Karl Blind gives the history of “ The Pro- 


rogued Turkish Parliament,” and of the efforts 
which have been made by the young Turkish party 


to have it reconvoked. T. V. Powderly, commis 
sioner-general of immigration, calls attention to 
“The Menace of Immigration to the Public 
Health,” and tells something of the measures that 
are taken to avert it. M. W. Hazeltine Teviews 
“Mr. Carnegie’s New Book.” Vernon Lee dis. 
courses brilliantly on “ The Economic Dependence 
of Women.” John Handiboe insists that “ Strikes 
and the Public Welfare” are inconsistent with each 
other, and that legislation should provide for the 
compulsory arbitration of industrial disputes, ] 
Cust, M. P., records the impression formed by 
an intimate friend of the character, ideals and am. 
bitions of Cecil Rhodes. H. A. Castle concludes 
the examination of the “Defects and Abuses in 
Our Postal System,” which he began in the June 
number of the Review. Lewis M. Haupt, formerly 
a member of the Isthmian Canal Commission, asks 
“Why is an Isthmian Canal not Built?” expressing 
a strong preference for the Nicaragua route. Dr, 
Adolph Wagner, professor of political economy in 
Berlin University, describes the “ Public Debt of 
Prussia,”’ his article being the eleventh in the series 
on the “ National Debts of the World.” 


SS 
Legal Hotes. 


An employe of a telephone company, who at- 
tempts to string wires over those of an electric 
light company is held, in Mitchell v. Raleigh Elec- 
tric Co. (N. C. [55 L. R. A. 398]), to have a right 
to presume that the light company has complied 
with an ordinance requiring its wires to be in- 
sulated, and to be bound to look for patent defects 
only. 


A landlord responsible for the defective condition 
of an automatic fire extinguishing apparatus on the 
leased premises is held, in United States Casualty 
Co. v. Bagley (Mich. [55 L. R. A. 616]), not to be 
able to avoid liability to one who insured the tenant 
against loss on account of the apparatus, and who 
has been subrogated to his claim against the land- 
lord for a loss, on the ground that he was negligent 
in taking the risk. 


A contract for a street pavement, which provides 
that the contractor shall do all work necessary to 
keep the pavement in good condition for a period 
of seven years, and that a portion of the contract 
price shall be withheld until the expiration of that 
period, is held, in Shank v. Smith (Ind. [55 L. R. A. 
564]), to impose no burden for repairs upon abut- 
ting owners, but to be merely a lawful guaranty 
of the work. 


At the recent annual meeting of the New Jersey 
Bar Association the attendance was about one hun- 
dred. The feature of the opening session was an 
eloquent eulogy on the life and judicial career of 
the late Chief Justice Depue, of the Supreme Court, 





delivered by Cortlandt Parker, of Newark. | The 
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Ss : 
following officers were elected: President, Robert 


H. McCarter, Newark; first vice-president, James 
J. Bergen, Somerville; second vice-president, 
George M. Shipman, Belvidere; third vice-presi- 
dent, Clarence L. Cole, Atlantic City; secretary, 
Albert C. Wall, Jersey City; treasurer, Charles C. 
Black, Jersey City. , 

An action for wrongful death having been prop- 
erly brought by the personal representative of the 
deceased, by the filing of a valid summons, but the 
declaration being a nullity because the statutory 
beneficiaries are not named, it is held, in Love v. 
Southern R. Co. (Tenn. [55 L. R. A. 471]), that a 
new declaration may be filed for the purpose of 
naming them, even after the limitation period has 


elapsed. 


Charles D. Long, justice of the Michigan Su- 
preme Court, died in Detroit on July fourth, aged 
sixty-one years. He has been a member of the 
Supreme Court since 1887; had also served as 
county clerk, prosecuting attorney, supervisor of 
the tenth Michigan census, etc. In spite of physical 
disability, contracted during the late civil war, 
Justice Long was one of the most industrious mem- 
bers of the Supreme Court. 


A boy twelve years old who is injured by collision 
with a slowly-moving team in a public street is held, 
in Gleason v. Smith (Mass. [55 L. R. A. 622]), to 
have no right to recover, where, without care or 
precaution to avoid collision with vehicles, he is 
using the street as a playground, and comes in con- 
tact with the team in attempting to catch another 
boy, although the driver is negligent in having his 
attention diverted from his horses to a vehicle be- 
hind him. j 

Persons who were induced to support a woman 
during several years by her fraudulent pretense that 
she was destitute, when, in fact, she had a consider- 
able estate in bank, are held, in Anderson v. Eggers 
(N. J. Eq. [55 L. R. A. 570]), to be entitled to be 
fecompensed out of the estate for the money and 
property so furnished to her. Authorities of the 
liability of an alleged pauper or his estate to pay 
for support or gifts obtained on the ground of pov- 
erty are reviewed in a note to this case. 


Richard F. Price, an attorney, stood before Judge 
Newburger the other day to be sentenced. He had 
been convicted of grand larceny in the second de- 
gree. According to the testimony of the complain- 
ant, Mrs. Elizabeth Rohleder, of 208 East 
Eighteenth street, when she paid him $500 to ob- 
tain for her a divorce he promised that she need 
not appear in court, as he would have another 
woman represent her. He gave her what purported 
to be a decree of divorce, signed by Justice Truax, 
who heard of the case and notified the authorities. 
In sentencing him yesterday, Judge Newburger 
called him a disgrace to the bar. The man had 


another case, and in consideration of that fact the 
judge sentenced him to three years and nine months 
in the penitentiary, the term to be served after he 
had completed the previous sentence.— New York 
Times. 


“The increase in the number of Italian litigants 


.in the minor courts of New York city has not 


been met by the election of Italians as judges. One 
at least, of these judges has learned Italian. He 
is George F. Roesch, who delivered a lecture in 
Italian recently. Since he ascended the bench in 
1894, he has learned Italian, besides speaking Ger- 
man and English and acquiring a colloquial under- 
standing of Hebrew jargon. A knowledge of four 
languages is unusual in a New York judge.— New 
York Sun. 


A curious scene took place in a court at Em- 
poria, Kan., one day last week, when a convicted 
murderer, who had been sentenced to five years in 
the penitentiary, delivered an address of thanks, as 
follows: “I am entirely satisfied with the verdict 
and the sentence, and I am confident that not one 
jury in ten would have been so lenient with me. 
I desire to thank sincerely the court for its just and 
courteous manner of conducting this trial, and I 
hope that the blessing of God will remain with you 
all.”— Topeka Capitol. 


Under a statute providing that all wills shall be 
in writing and be signed by the testator, which 
signature shall be made by the testator, or the mak- 
ing thereof acknowledged by him and the writing 
declared to be his last will, in the presence of two 
witnesses present at the same time, who shall sub- 
scribe their names thereto as witnesses in the pres- 
ence of the testator, it is held, in Lacy v. Dobbs 
(N. J. [55 L. R. A. 580]), that it is essential to 
validity that everything required to be done by the 
testator shall precede in point of time the subscrip- 
tion of the witnesses. 


Isaac Franklin Russell, LL. D., professor of law 
in New York University, and of Hancock street, 
has returned to the bar after a truancy of many 
years. At his own request he has been relieved 
by the trustees of the university of all academic 
work in the morning and early afternoon, so that 
he will be able to devote his time to legal practice 
till a late hour in the day. He will continue in full 
service as a member of the university faculty of 
law, but has resigned the lectureship to the woman’s 
law class, which he has held for the past ten years. 
For a year or over Mr. Russell has been busy in 
almost all the local courts, and his engagements 
have become such that he has been compelled to 
relinquish many agreeable scholastic labors in order 
to devote himself properly to his accumulating tasks 
as counselor and advocate. Besides retiring from 
the work of the woman’s law class, Mr. Russell has 
secured relief from his post-graduate course in so- 





been under suspended sentence of nine months in 


ciology at the university, his lectureship in law at 
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the Brooklyn Institute, his work as chief law ex- 
aminer for the international committee of the Young 
Men’s Christian Association and various heavy liter- 
ary engagements. Prof. Russell has completed 
twenty-two years of active service in the work of 
university instruction, and among the thousands 
who have studied under his direction might be men- 
tioned several members of congress, a half dozen 
State senators and more than one justice of the 
Supreme Court. He has a place of business in the 
Equitable building, at 120 Broadway, Manhattan, 
and is now a familiar figure in the courts and pub- 
lic offices of this city— Brooklyn Exchange. 


The twenty-sixth annual meeting of the Illinois 
State Bar Association will be held at Steinway Hall, 
Chicago, on July 17 and 18, 1902. The city of 
Chicago has been chosen for the meeting in accord- 
ance with the apparent desire of the members. The 
president’s annual address will be delivered by John 
D. Stevens, of Peoria, the president of the associa- 
tion. It is expected that there will be a full con- 
sideration of the subjects of the “ Expediency of 
Calling a Constitutional Convention” and of the 
“ Advisability of Adopting a Code of Practice,” as 
widely divergent views upon these subjects are en- 
tertained by the members of the association. 


Half a century of successful practice is the record 
of Attorney George Wadsworth. Just fifty years 
ago Monday he arrived here and opened his office. 
Among the lawyers that studied in his office are: 
John G. Milburn, George Wing, George A. Lewis, 
Fred Greiner, Henry Cowles Wadsworth (his son), 
James E. Wells, Fred D. Corey, Niles Bartholo- 
mew, Henry W. Killeen and William E. Bensley. 
Mr. Wadsworth was born in Connecticut in 1830. 
While he was engaged in teaching school he studied 
law and was graduated when he was twenty-one 
from the Litchfield Law School. He spent a short 
time in New York right afterward and then came 
to Buffalo. He held only one political position, 
being the city attorney in 1859-1860. It is said that 
his name has appeared as the attorney or counsel 
for one or more of the litigants in every term of 
the Supreme Court.— Buffalo Express. 


The new rules for admission to the New Jersey 
bar, as recommended by the special committee ap- 
pointed by the Supreme Court, have been promul- 
gated by the court and will take effect at the June 
term. In brief, they provide for a permanent board 
of examiners, who are at first appointed for one, 
two and three years, respectively, and thereafter for 
three years each. They require a high school stand- 
ing on the part of all applicants, and abolish all 
oral examinations, thus doing away with the direct 
participation of the court in the examination of 
the candidates. The rules are in force now, but, as 
before stated, will first be put into operation at the 
June examination. The three examiners first se- 
lected are excellent men, who are in sympathy with 
the new rules. These rules are printed in this issue 





of the Journat. They will, undoubtedly, teng to 
prevent many unfit persons from entering upon the 
study of law, but, should they begin such studies, 
which is scarcely likely, they will hardly pass the 
examination. The effect, as a whole, will be to im- 
prove the standard of the New Jersey bar hence 
forth. The rules very properly reduce the term of 
clerkship of candidates from four to three years, 
and require that when a clerkship is begun a certif.. 
cate of the attorney with whom he is to serve shall 
be filed with the clerk of the Supreme Court. When 
examiners are not satisfied by written papers — jg 
other words, are in doubt as to whether candidates 
should be accepted or rejected —they may require 
a supplementary oral examination. These rules will 
receive a fair test, and we doubt if the old laxity 
prevailing will ever again exist in this State— New 
Jersey Law_Journal. 


The death of Mr. Justice Walter S. Cox, which 
occurred at his residence in this city on Wednes- 
day, June 25, 1902, will be deplored by the com- 
munity in general, and especially by the members 
of the district bar, to whom the announcement of 
his death is accompanied with a sense of personal 
loss, says the Washington Law Reporter. It has 
rarely been the privilege of any man to be so uni- 
versally beloved by his associates on the bench and 
at the bar. His place in their affections was fit- 
tingly testified on the occasion of his retirement 
from the Supreme Court of the district after more 
than twenty years of honorable service, in 1899. On 
that occasion the late Mr. Walter D. Davidge said 
of him: “I never knew a more honest man nora 
more conscientious and able judge,” and in so say- 
ing he voiced the opinion of all whose privilege it 
was to know the man of whom he spoke. 


On the subject of the defense of client believed 
to be guilty, the Hon. David Overmeyer, of the 
Kansas City Law School, in an address before the 
graduating class, said: 

“Let Erskine’s burning words sink deep into our 
hearts. In vindicating himself from the calumnies 
heaped upon him on account of his defenses of 
Thomas Paine, then as odious in the sight of all 
England as ever man was odious in the sight of 
men, Erskine said: ‘In every place where business 
or pleasure collects the public together day after 
day my name and character have been the topic of 
injurious reflection. And for what? Only for not 
having shrunk from the discharge of a duty which 
no personal advantage recommended, and which a 
thousand difficulties repelled. * * * Little, in 
deed, did they know me, who thought that such 
calumnies would influence my conduct. I will for- 
ever, at all hazards, assert the dignity, independence 
and integrity of the English bar, without which im- 
partial justice, the most valuable part of the English 
Constitution, can have no existence. From the mo- 
ment that any advocate can be permitted to say that 
he will or will not stand between the crown and the 








BERFE., 


3 
oe 


meaeeHns eee ey 


lit 














sll 


Fee 


ll- 


d 
le 
1e 


| i ve 


~~ 








THE ALBANY 


LAW JOURNAL. 263 











subject arraigned in the court where he daily sits 


to practice, from that moment the liberties of Eng- 
land are at an end. If the advocate refuses to de- 
fend from what he may think of the charge or of 
the defense, he assumes the character of the judge — 
nay, he assumes it before the hour of judgment; and 
in proportion to his rank and reputation, puts the 
heavy influence of, perhaps, a mistaken opinion in 
the scale against the accused, in whose favor the 
benevolent principle of English law makes all pre- 
sumptions, and which commands the very judge to 
be his counsel.’ ” 
—_>+———_ 


English Rotes. 


The St. James Gazette says that a memorial tab- 
let, the outcome of subscriptions from friends of 
the late Lord Coleridge, has been placed in the 
parish church of Alfington, in Devonshire. It is 
inscribed as follows: “To the glory of God, and in 
memory of the Right Honorable John Duke, first 
Baron Coleridge, Lord Chief Justice of England, 
PC, F. R. S, D. C. L., ete, for seven years 
member of Parliament for the city of Exeter. Born 
the 3d of December, 1820; died the 14th of June, | 
184. A worshipper within these walls, a friend and 
benefactor of the church and parish of Alfington. 
The vicar, parishioners and other friends, mindful 
of his generous kindness, desirous of honoring his 
name, have inaugurated a fund for the fabric of this | 
church, and have placed this stone, June mdccccii. 
He served the law; he sought the truth. He loved | 
liberty.” i 





The First Chamber of the Civil Tribunal of the | 
Seine has just given its decision in a case in which | 
it became necessary to consider an_ interesting | 
branch of the law. It will be remembered that | 
Colonel Henry, who gave evidence against Captain 
Dreyfus in the proceedings which have become his- 
torical, was afterwards arrested and committed 
sticide. The Siecle, a newspaper friendly to Drey- 
fus, published an article by M. Joseph Reinach 
teflecting upon the conduct of Colonel Henry in 
his lifetime. The widow of Colonel Henry and his 
son, a minor, then took proceedings against M. 
Reinach and also against M. Chambre, the man- 
ager of the Siecle, claiming substantial damages. 
It was admitted that the defendants had acted in 
good faith and without any malice or ill-will with 
regard to the family of Colonel Henry, and that 
they had no other motive in publishing the article 
than that of vindicating the rights of Dreyfus. The 
court held that in these circumstances there was no 
ground for criminal proceedings, but that the widow 
and children of a deceased person would necessarily 
be prejudiced by defamatory words reflecting upon 
his character, and that they were entitled to re- 


| Windsor railway station. 


francs, in the case of the widow, and the same 
amount in the case of her son. The law of England 
does not seem to regard an action in such circum- 
stances with much favor. In Rex v, Topham (4 
T. R. 126) Lord Kenyon laid down the law as fol- 
lows: “To say, in general, that the conduct of a 
dead person can at no time be canvassed, to hold 
that even after ages are passed the conduct of bad 
men cannot be contrasted with the good, would be 
to exclude the most useful part of history. And, 
therefore, it must be allowed that such publications 
may be made fairly and honestly. But let this be 
done whenever it may, whether soon or late after 
the death of the party, if it be done with a malevo- 
lent purpose to vilify the memory of the deceased 
and to injure his posterity * * * then it is done 
with a design to break the peace, and then it is 
illegal.” The later cases of Reg. v. Labouchere (12 
Q. B. D. 320) and Reg. v. Ensor (3 Times L. R. 
366) tend to limit the right to take criminal pro- 
ceedings in such a case, while in a case which came 
before the courts in India (3 Bombay L. R. 580) it 
was said that no English authority could be found 
in which the family of a deceased person had re- 
covered damages for a libel reflecting upon his 
memory.— Solicitors’ Journal. 


There has, says the Pall Mall Gazette, been no 
trial for treason in the three kingdoms since 1882, 
when Maclean was tried at Reading by a special 


| commission — namely, Lord Coleridge and Baron 


Huddleston —for shooting at the late queen at 
He was acquitted on the 
ground of insanity and ordered to be detained dur- 
ing her majesty’s pleasure. The law on the subject 
is as curious as any in our system. It is still based 
on a statute of 1352, which the barons obtained in 
their own interests, to check the tendency of the 
judges to multiply high treasons at common law, 
whereby the crown got the lands of those convicted. 
It is expressly declared to be treason “if a man 
do levy war against our lord the king in his realm, 
or be adherent to the king’s enemies in his realm, 
giving to them aid and comfort in the realm or 
elsewhere, and thereof be provably attained of open 
deed by the people of their condition.” In his new 
book on criminal law, Dr. Kenny remarks: “In 
Natal it was held, in 1901, that by serving the Boer 
forces, even as a cook, a man gave them ‘aid and 
comfort.’ ” 


The telegraph has become such a common me- 
dium in business transactions that the utmost cer- 
tainty is desirable as‘ to the contents and 
transmission of telegrams. The inconveniences 
which may flow from negligence on the part of a 
telegraph company’s servants are forcibly illus- 
trated in Dickson v. Reuter’s Telegraph Company 
(47 Law J. Rep. C. P. 1; L. R. 3 C. P. Div. 1), the 
leading case on the subject. X. & Co., merchants 





cover damages, which the court assessed at 500 





at Valparaiso, receive a telegraphic message — 
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which they understand, and reasonably under- 
stand —to be a direction from their correspondents 
at Liverpool to ship barley to England. They ship 
the barley, the market falls and they sustain serious 
loss. The telegram was, in fact, intended for 
another person, and was delivered to X. & Co. by 
the negligence of the company’s servants. Did the 
misdelivery give X. & Co. a cause of action against 
the company? The Court of Appeals were clear 
that it gave none. There was no duty on the com- 
pany’s part to X. & Co. to use care. In Lord Jus- 
tice Brett’s language, the company performs the 
part of a mere messenger, and its only contract is 
with the sender, not with the receiver. Such a 
state of the law is well calculated to encourage 
laxity on the part of telegraph companies. It does 
not commend itself in America. There statutes 
have been passed in most of the States regulating 
the transmission and delivery of messages, and 
holding telegraph companies to a high degree of 
diligence and a strict discharge of duty as quasi 
public agencies. In some States the obligation of 
telegraph companies is still further extended, so 
that even a person beneficially interested in the 
message, though neither the sender of the message 
nor the person to whom it is sent, may maintain 
a suit for damages for errors or failure to deliver.— 
Law Journal (London). 


The American correspondent of the London Law 
Times writes as follows to that periodical: 


Two deaths among the justices of the New York 
Supreme Court occurring within a few weeks have 
again called attention to the overwhelming pressure 
of business in that court, and to the unhealthful 
conditions under which the work of the judges is 
carried on. Neither of the justices who died in 
May had approached closely to the retiring age of 
seventy years, and both had been able to perform 
their duties until shortly before their death. The 
court rooms in which they were compelled to sit 
are poorly ventilated, and the judges’ private rooms 
are small. The whole court-house, built in the days 
of William Tweed, has long been considered an 
unwholesome place in which to work, and the 
deaths of five of the judges within two years have 
been attributed largely to the condition of the build- 
ing. Justice Charles P. Andrews, who died most 
recently, had served as corporation counsel of the 
city, and his opinions on corporation matters were 
of special value. Justice Miles Beach, who died 
earlier in May, had been a judge of one of the 
higher courts for twenty-three years. His personal 
affairs were brought to public notice several years 
ago, when suit was brought against him for the 
payment of debts of his father’s estate, which, it 
was said, he had promised to pay. It was shown 


that in the opinion of the judges who passed upon 
the case Justice Beach had done all that could be 
required of him toward the payment of the debts. 
One of Judge Beach’s qualities which especially 





commended him to the good-will of the bar was his 
promptness in the decision of cases tried before 
him. He seldom reserved his decision for any long 
period of time, and frequently decided cases with- 
out any delay at all, while other judges retained 
briefs for long periods before rendering their 
decisions. 
a 


Bumorous Fide of the Law, 


In an after-dinner speech at a banquet in New 
York the other day a well-known lawyer related 
this story of the late Recorder Smyth, who was for 
so long a time a terror to the evil-doers of the 
metropolis: 


A young man came before him upon a grave 
charge and.was accompanied by a lawyer in whose 
judgment the recorder had little confidence. The 
moment the accused was called upon to plead he 
jumped up hastily and said: “ Guilty, your honor.” 
The recorder knew he had a fair defense, and, call- 
ing him close to the bar, said to him in a friendly 
manner: “ Now, tell me who told you to plead 
guilty.” ‘Me lawyer, your honor.” “ Why did he 
tell you that?” “Because he said if me case ever 
came up before that old hatchet face with the big 
nose I’d be sent up for life sure, and the best I 
could do was to fall on the mercy of the court.” 
Judge Smyth entered a plea of “not guilty,” 
ordered the case to be heard and at its conclusion 
the young man was discharged. 


“Both the plaintiff and the defendant were very 
sharp persons, my lords,” observed counsel while 
opening a case a few days ago in the Court of 
Appeals, says the Daily Telegraph. “ And we have 
to say which of them was the sharper?” asked one 
lord justice, innocently. “That is so, my lord,” 
answered the advocate, with a gravity which indi- 
cated a want of appreciation of the aptness of the 
question.— Law Journal (London). 


Justice Giegerich was hurrying through City Hall 
Park the other morning to take his place on the 
bench, when a seedy-looking man doffed his hat 
and said: 

“Will your honor hear me?” 

“ Haven’t time,” replied the justice. 

“T wish to make a motion,” persisted the beggar. 

“ What is it?” asked his honor. 

“That the court direct Mr. Giegerich to give 
me the price of a breakfast,” said the man, blandly. 

“Can’t you settle that out of court?” laughed 
the justice, amused at the novelty of the beggar's 
method. 

“It seems that the opposition prefers to litigate 
the question,” replied the vagrant. 

“Then the court will deny the motion.” 

“With costs to the defendant?” 

“Yes,” said the justice, producing a quarter.— 
New York Times. 
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